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PiCARD VS. PrESCOTT. 



Opinion of the District Court of the City and County of Philadelphia, 

delivered by Judge Jones. 

This is a motion to set aside a Writ of Fi. Fa. upon the payment 
of the costs of the writ — the defendant having entered security in the 
nature of special bail for stay of execution during thirty days^ accord- 
ing to the 4th section of the Act of 16th June 1836^ relating to ex- 
ecutions. 

The Judgment it appears, was rendered and the damages assessed 
on the 26th of March 1842. The writ of fi. fa. was issued on the 
81st of March, which was five days after the judgment. Special 
bail was entered on the 2d of April, which was seven days after 
the day of the rendition of this judgment, and this motion was made 
on the 17th of May, which was more than twenty days after the 
expiration of the period for which the defendant would have been 
entitled to stay of execution had the bail been entered before any ex- 
ecution had been issued. 

The defendant did not give security for the money during the thir- 
ty days under the same section of the actrbut within two weeks of 
the judgment, viz: on the 7th of April he made an assignment of all 
his property for the benefit of creditors. The persons therefore who 
are chiefly concerned in this motion, are the creditors interested un- 
der this assignment, and the plaintiff in this execution* 

In addition to these facts, the plaintiff reltes upon another, viz: that 
the costs of the execution have not been paid, although the defendant 
says he tendered or offered to pay them within thirty days, but the 
Prothonotary declined to receive them. 

A defendant who enters bail under this section immediately upon 
the rendition of the judgment against him and before any execution 
is issued thereon, has a strictly legal right to a stay of execution dur- 
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2 PI CARD VS. FREscorr. 

ing thirty days, and he may therefore, during that period, if he seear 
fit, confess a judgment in favour of another creditor vsrithout stay of 
execution, or he may, as was done in this case, make an assignment 
of all his property for the benefit of other creditors, and thus effectu- 
ally prevent the plaintiff in the judgment from executing it, except 
upon his person. 

But if the deft, delays to enter special bail until after an execution 
has been issued, the case is materially changed. The plf. is not oblig- 
ed to delay issuing process of execution a moment after the judgment 
has become, absolute, unless the defendant has given him the security 
which the law requires. If therefore the plamtiff issues such process 
immediately, it is perfectly regular, and upon its being lodged in the 
hands of the Sheriff, he acquires a lien upon the defendant's goods, 
which cannot be devested by the mere act of entering special bail 
afterwards, nor in any other way except by some act or default of 
the plaintiff, or by the act of the Court m setting aside the process so 
issued. But if application be made to the Court to set aside the pro- 
cess, some ground must be laid or some terms offered which shall 
justify the Court in setting aside process regularly and properly is- 
sued in due course and with full authority of law, under which the 
plaintiff has acquired an important right. 

It was upon this view of the matter, the 87th rule of this Court was 
adopted. We do not refuse to allow a defendant to enter special bail 
merely because he has neglected to offer it until an execution has been 
sued out against him; because the equity of the act extends to such 
a case, although the letter of it does not. — Nor do we set aside an 
execution as matter of course and without terms and at any time 
within the thirty days, because not only the defendant has lost his 
legal right by his delay, but the plaintiff has acquired a lien upon the 
defendant's goods. — ^Besides it would be inconvenient in practice to 
interpose at any time and in every stage of the proceedings, and set 
them aside on the defendant's motion, and he has no right to ask the 
Court or the opposite party to submit to inconvenience which he 
could have prevented by entering security without delay. 

Accordingly, this Court has declared by the rule before mentioned, 
that if the defendant intends to enter special bail for the stay of exe- 
cution during thirty days, he shall enter it within seven days fromthe 
rendition of the judgment, and if an execution has been issued, the 
defendant shall pay the costs of the writ and of the proceedings un- 
der it: — ^Yet if the defendant has allowed seven days to elapse from 
the rendition of the judgment, he may still enter absolute security for 
the sum recovered, at any time within thirty days from the rendition 
of the judgment and thereby obtain a stay of execution during the 
period allowed by law in such a case. 

The Court has also made a still further restriction in case of testa- 
tum writs of execution; for in such cases, if the defendant allows 
seven days to elapse from the rendition of the judgment, without 
giving either special bail or security for the money, the Court will 
not set aside the execution upon any terms: — nor will they set aside 
an execution if the defendant delays to offer security until after tfad 
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Sheriff has made 'the money upon the writ. These regulations pro- 
ceed, as has been said already, upon the idea, that defendants have 
not a strictly legal right to stop an execution, unless they enter secu- 
rity before it has been issued, according to the section of the act 
under consideration. 

It does not appear in this case, whether the Sheriff made a levy 
upon the execution before the security was entered, or afterwards 
and before the return day of the writ; hor can we say from the facts 
before us, how the decision of this question will affect the interest of 
the plaintiff, or of the creditors provided for by the assignment. But 
as to the question which we are called upon to decide, the opinion of 
the Court is adverse to the motion of the defendant. 

The execution was regularly issued, and for aught that appears, 
may still be enforced against the defendant. The security was not 
entered within seven days of the rendition of the judgment. In the 
case of a judgment rendered on a Saturday, as most ofour judgments 
are, special bail for a stay of execution under this rule of Court, must 
at the latest, be entered on Friday of the week following, which gives 
the defendant a week inclusive of the day of the rendition of the judg- 
ment, for giving such security. But in addition to this reason, there is 
another, which is fatal to the application. The thirty days during which 
the defendant was entitled to a stay of execution, have elapsed, and the 
setting of it aside therefore, can do the defendant no good: it will not 
give him a stay of execution for any time to come, which is the ob- 
ject of the section. If the defendant had not made an assignment of 
his property for the benefit of other creditors, and if he were now to 
offer security for the money for stay of execution during the period 
allowed upon the sum recovered, we could not receive it. It would 
be idle therefore, to set the execution aside, under the idea of giving 
the defendant a benefit: for he would not only be obliged to pay the 
costs of the execution, but would be liable to other process of execu- 
tion which might be forthwith issued against him and executed im- 
mediately. If therefore, we could not set aside this execution upon 
security given, so as to benefit the defendant, whose relief alone is 
contemplated by this section of the act, we cannot do so, without se- 
curity, for the benefit of other persons whom this provision of the law 
was not designed to benefit. Besides, as the motion is an appeal to 
the equitable consideration of the Court, in a case where the defen- 
dant has lost his legal right by delay, we do not think it would be either 
just or equitable, to allow the defendant to defeat the plaintiff of a 
legal advantage, by entering security in the nature of special bail, 
not for the purpose of having the opportunity to procure security for 
a stay of execution during the usual period, but with the design to 
transfer to other creditors an advantage which the plaintiff has ob- 
tained by his diligence. Rule discharged* 



OOHSTABLBS AND JUSTICES. 



By the Common Law the officer who merely executed the war- 
rant of a magistrate, though compellable to do it, (3 Barn. & Aid. 
311,) was responsible, as well as the magistrate, if the magistrate 
acted without jurisdiction. (3 Barn. & Aid. 307, 301 ; 8 Johns. 55- 
6 ; 4 Med. 347-9, Crump v. Holford ; 8 T. R. 4240, Brown v, 
Compton.) The stat, (24 Geo. 2, c. 44) altered this rule, (1 Bl. rep. 
663.) Our act 21 March, 1772, 1 Smith's Laws, 364, is nearly in 
the words of that statute (3 Ser. & R. 296, Slocum v. Perkins,) and 
has received the same construction except a trifling relaxation (4 
Binn. 20, Nutchell v. Cowgill,) as to the form of notice (5 Ser. & R. 
801, Jones v. Hughes.) The act provides for honest but mistaken 
conduct (5 Ser. & R. 301.) The statute identifies the act of the 
officer with that of the justice, if done in obedience to the warrant 
(4 Barn. & Aid. 309, per Bailey) and it is of no moment to the Con- 
stable how the J. P. has proceeded if he has his sanction (3 Binn. 
219, Kerlin v. Heacock,) and the bare production of the execution 
issued by competent authority is enough (6 Binn. 124-5, Paul v. 
Vankirke.) The officer has nothing to do with the magistrate or 
his want of jurisdiction (5 Ser. & R. 301-3,) as if he command him 
to execute his warrant in G. which is out of his jurisdiction (5 East 
237-8, Milton v. Jenner.) Public policy in these cases protects the 
officer and confines the remedy of the party aggrieved to the magis- 
trate, both in cases where the magistrate has no jurisdiction and 
where the warrant granted is improper and a nullity (2 Bosq. & 
Pull. 161-2, Price v. Messenger, S. C. 3 Esp. N, P. C. 96, 101,) for 
the jurisdiction of the magistrate cannot be tried in an action against 
the officer (3 Esp. N. P. C. 98, 100.) These are cases therefore in 
which it is proper to demand a copy of the warrant, and if granted, 
the J. P. may and properly should be sued alone (3 Barn. & Aid. 
309.) But if the J. P. command a legal thing, and the Constable do 
an illegal thing, he is not justified, as if he execute it out of the 
jurisdiction (5 East 237-8, Milton v. Green,) for obedience is the 
condition of protection (3 Burr 1761, 1742,) and if the Justice can- 
not be liable, the officer is not within the protection of the act (B. N. 
P. 24, 3 Burr 1768 ; 2 Phil. Ev. 254-5-6, Bill v. Oakly.) So if the 
J. P. commanded to seize sugar, and the officer seize sugar, tea and 
nails (2 Bosq. & Pull. 160,) or if he commanded to take the goods 
of A. and he take B.'s goods (3 Bam. & Aid. 307,) or to take up 
loose and disorderly persons, and he take up a woman of good 
character (1 Bl. Rep. 663.) In these cases it is not necessary to de- 
mand a copy of the warrant (3 B. & A. 307.) In short if the war- 
rant be legal, and obeyed, neither is liable : if legal and disobeyed, 
th0 officer only is liable ; if illegal and obeyed the magistrate only 
is liable ; if illegal and disobeyed, both are liable. The case in 1 
P. A. Browne's Rep. 343, Osborne v. Burkets is not law. The 
limitation of six months for bringing this action is meant for the benefit 
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of those who mean well, but do wrong. And although both the J* 
P. i^nd Constable be liabloi still they are protected after six months 
(3 Barn. & Aid. 308-11,) as where the warrant directed a search 
for black cloth, and the officer took cloths of other colours, and re- 
fused to tell the owner of the house whether he had a warrant (2 
Barn. & Aid. 619, Smith v. Witshire,) and this limitation need not 
be pleaded (9 Ser. & R. 14, 15.) Quere ? Does this act extend to 
replevin and cases where the Constable acts without warrant (Ham. 
Part. 252, 6 East 283 ; Fletcher v. Wilkins, 3 Esp. N. P. C. 226 ; 
Postlethwait v. Gibson, 3 Esp. N. P. C. 98, 100.) See on this sub- 
ject 2 Sand. PI. and Ev. 694-5, and cases there cited. 



ACTS OP ASSEMBLY, SESSION 1841-8. 

A further Supplement to the act entitled *< An Act to establish the District Court for the 
City and County of Philadelphia," passed the twenty-eighth day of March one thou- 
sand eight hun<£red and thirty-five, and for other purposes. 

Skctioh 1.— The 2d 8ecti<Hi of act of March 28, 1835 construed to embrace actions of 

scire facias on Mechanics' Liens. 

That the second section of the Act to which this is a Supplement, 
shall be construed to embrace actions of scire facias on liens of me- 
chanics and material men under the act of June 16, 1836, entitled 
an act relating to the lien of mechanics and others upon buildings, 
and under any other act extending the provisions of the said last 
mentioned act, and all former proceedings in said court, so far as 
they are founded on such construction, are hereby confirmed. 

SxcTiov 2. — Second section declared to embrace all actions on bail bonds, bail in error, 
bonds of sureties for stay of execution, actions against special bail, and on insoWent bonds. 

That the second section of the act to which this is a supplement is 
hereby declared to embrace all actions brought in the said court on 
bonds or recognizances of bail in error, or bonds of sureties for stay 
of execution, and is hereby extended to all actions brought in thesaid 
courts on bonds or recognizances of special bail, or bonds given by 
debtors and their sureties with the condition presented in the sixth 
section of the Act of the sixteenth of June one thousand eight hundred 
and thirty-six, entitled " an Act relating to Insolvent Debtors,'* 

SicTiov 3. — Copy of Mortgage dispensed with in actions of Sci Fa. on Mortg^fe^ 

Sd. Fa. to state date of recording of Mortgage. 

In any action of Scire Facias upon Mortgage, it shall not be 
deemed necessary for the pJaintilTto nie in the office of the Protho- 
notary of said Court-, a copy of the Mortgage, to entitle him to enter 
a judgment under the second section of the act to which this^ act is 
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a Supplement. — Provided^ that the writ of Scire Facias shall contain 
a statement of the date of the recording of said Mortgage, and pro- 
fdded also, that the plaintiff shall have complied with the other requi- 
sitions of said act. 

SicTioir 4. — Narr in liea of filing a copy of Assignment where the plaintiff sues aa the 

Assignee of original holder. 

Where the plaintiff in any action brought in said Court sues as 
assignee in fact or in law of an instrument of writing for the payment 
of money, it shall not be deemed necessary for him to file in the of- 
fice of the Prothonotary of said Court, a copy of any assignment o! 
said instrument, in order to entitle him to enter judgment under the 
second section of the act to which this act is a supplement. — Providedf 
that the plaintiff shall within two weeks after the return day of the 
original process, have filed in the office of the Prothonotary a suffi- 
cient declaration setting forth the grounds of the plaintiff's claim and 
of the defendant's liability. And provided also, that the plaintiff shall 
have complied with the other requisitions of the said act. 

Approved the 12th day of March 1842. 
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The following section of an act of Assembly, approved March 
13, 1842, will be found important to those having Liens (for mate- 
rials or labour), upon buildings. It will be found in the 3d section 
of an act to legalize the proceedings in the Court of Common Pleas 
of Adams county, and for other purposes. 

Be it enacted, ^*c. That the eighteenth section of an act entitled 
an act relating to the Lien of Mechanics, and others, upon buildings, 
passed the sixteenth day of June, A. D. 1836, (requiring the publi- 
cation of the writ of scire facias by advertisement in daily or 
weekly newspapers,) is hereby repealed. 



9ttxnU^nn In dSanixnptts* 

1» After a decree, Bankrupt may enter into business, and hold 
property^ subject to contingency of discharge. C. C. U. S. Boston, 
Mass., m James Vila's case, Story J, 

2. The Court has no authority to make allowance to Bankrupt ; 
assignee may do so within $300, and may pay bankrupt for services 
in taking charge of property, lb, 

3, Personal property belonging to wife (unless protected by some 
express or implied trust, excluding wearing apparel and mourning 
rings,) belong to the creditors, and must be returned in the inven- 
tory if creditors insist upon it. lb. 
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4« If the father has, while insolvent, presented watches to his 
sons, although the property of the watches is in the sons ; they must 
account to tike assignee for so much as was paid by their father for 
such purchase. lb. 

5. The Court has authority to order sale of the whole or any part 
of Bankrupt's property even before decree, by his consent, but due 
notice should be made by commissioners under direction of Court* 

lb. 

6. Decr^ of Bankruptcy does not entitle petitioner to discharge 
from imprisonment on execution, on which he was committed before 
application filed. C. C. U. S. Boston, Mass., Cheyney's case. 
Story J. 

Quere ? Whether the discharge will not relate back and render 
intermediate imprisonment unlawful. 

7. Property of Bankrupt passes to assignee absolutely by decree, 
and whether he obtains a discharge or not, is distributable among 
his creditors, lb, 

8. Judgment creditor enjoined from committing Bankrupt to pri- 
son where his attendance was necessary to the assignee. D. C. U. S. 
Boston, G. T. Wenthrop's case, Sprague J. 

9. Debtor surrendering the whole of his property, even to the 
pressing importunity of his creditors, is an act of bankruptcy, and 
entitles creditors to a decree under involuntary clause. Judge 
Randall, case of Breneman on application of his creditors, May 21, 
1842. D. C. U. S, Philadelphia. 

10. The mere filing of a creditor's bill, without an injunction or 
subpoena, gives the complainant no such lien on the equitable assets 
of the Bankrupt, as would prevail over the rights of the assignee 
under the Bankrupt Law. Charles Smith's case, before Conkling, 
Judge, D. C. N. D. New York. 

11. By the bankrupt act the District Court of the United States 
are possessed of the full jurisdiction of Courts o£v Equity over the 
whole subject matters which may arise in bankruptcy. C. C. U. S. 
Boston, John S. Poster's case. Story J. 

12. A Lien in Equity is not a property in a thing itself, nor does 
it constitute a right of action for the thing itself, lb, 

13. An attachment on mesne process, is at most a contingent 
security to satisfy the judgment of the creditor if he ever obtains 
one. lb. 

14. A foreign attachment like every other remedy, is liable to be 
defeated by any act that bars or takes away the remedy, or right to 
judgment under it. lb. 

15. In case of attachment of bankrupt's property on mesne pro- 
cess, before the proceedings in bankruptcy are instituted, a discharge 
before judgment in said suit is pleadable m bar to that very suit, and 
will prevent creditor from completing his attachment by judgment. lb. 

16. All the property of a bankrupt is divested out of him, and 
vests in the assignee by a decree, and relates back to the filing 
of petition. lb. 

17. No attaching creditor by a mere race of diligence, while the 
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bankrupt proceedings are in progress, \vill be permitted to overreach 
and defeat the just rights of the other creditors, or the right of the 
bankrupt, if entitled to a discharge, to plead the same in bar of a 
judgment in such suit. lb. 



IPrattCte fit Uantvuptts. 



The Rules established by the United States District Court for the 
Eastern District of Pennsylvania, together with the forms of peti- 
tions, notices, orders, &c., and the act establishing the Bankrupt 
Law, having been published in a neat form, under the direction of 
the Clerk of that Court, we shall not burden our first number with 
them, but in lieu thereof, we have thought the following short 
synopsis of the practice in that office, and before the coihmissioner, 
might be found serviceable to practitioners who reside at a distance, 
ana others who have not acquired by experience a knowledge of 
the routine of business in this Court in Bankruptcy. 

Upon voluntary applications, which are the most usual and the 
first in order, care must be taken to have the petition drawn up ac- 
cording to the form designated by the Court, stating the residence, 
the present and late occupation of the petitioner, and must be sworn 
or affirmed to and signed before a Commissioner of Bankruptcy. 

The schedule attached to the petition must state the residence of 
the creditors of the Bankrupt particularly, and a full and accurate 
inventory and description of all the estate, rights and credits of the 
petitioner ; each schedule to be signed before the Commissioner. 

The petition, together with a duplicate of schedule B. (Rule 4.) 
may be filed by the applicant, or' his attorney who must be an at-- 
tomey of this Coffrt, or may be transmitted by mail (postage paid,) 
to the Clerk of tl>e Court — as the personal attendance of the peti- 
tioner is unnecessary. In all cases a deposit of five dollars is made 
with the Clerk at the time of filing the petition, to meet the expense 
of filing, publishing notices, &c. The notices are in all cases pub- 
lished by the Clerk. Proof of the publication of notice is required 
to be filed in the Clerk's office before the day appointed for the 
hearing. 

Upon the day of hearing, a Decree of Bankruptcy is made of 
course, unless the petition be withdrawn by the applicant, or suf- 
ficient cause shown by creditors. The petition is referred to a 
commissioner to take proof of debts, &c. and the assignee ap- 
pointed. The petition is then placed in the hands of the commis- 
sioner, who generally notifies the applicant and (by rule) the assig- 
nee, of his appointment, and it then becomes his duty, when called 
upon by the petitioner, and the fees paid, to send reasonable notice 
to each creditor, of the time and place fixed for hearing the proof 
of debts. Creditors may appear and prove their claims at any time 
before as well as on the day appointed. 
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The petitioner may present his petition for a discharge (the form 
of which is designated by the Court,) at any time after the decree, 
when a further deposit often dollars is made with the Clerk, to meet 
the expenses of publishing notice of such application, &c. ; which as 
well as the notices of the first application are in all cases attended 
to by the Clerk, and the necessary proof must be filed in the Clerk's 
office, as well when petitioner resides in the country as in the city 
and county of Philadelphia. This proof of publication is generally 
made by the publishers of the newspapers, but it would be as well 
in all cases, for the petitioner to ascertain that it is filed, before the 
day appointed for hearing, as well upon hearing for final discharge, 
as for a decree. 

Opposing creditors may file their applications at any time before 
the discharge. The facts set forth in such application must be 
sworn to when they do not appear upon the face of the ^nkrupt's 
petition. 9 

Upon the application of creditors, under the involuntary 4|iu8e of 
the first section of the act, the proceedings are much the same, the 
requisites of such petition are stated in the act, and the form will be 
found among the " Forms in bankruptcy.'* The expenses are greater, 
in consequence of the necessity of notice being served upon each 
debtor by the Marshal^ and varies according to the number of deb- 
tors and the distance. Fifteen dollars is generally a sufficient de- 
posit in such cases. 

These deposits are in all cases credited to the parties making 
them, and no more than the legal fees and necessary expense of 
publishing, &c. is eventuall}' charged the applicant. 

It is to be noticed particularly, that in all cases services performed 
by the officers of the Court, assignees, commissioners, &c. are to 
be paid for at the time by the party to whom they are rendered. 
(See Rule 32.) 

[This article will be continued in Uie next number.] 



District Court of the United States , Western District of Pennsyhaniaf 

at Pittsburg, March, 1842. 

United States v. Dobbins. 

Bankruptcy : petitioner privileged from arrest on civil process pending the proceediiigs 

on his petition to be declared a bankrupt 

This was a habeas corptis commanding the defendant, a constable^ 
to bring before the court the body of Jonathan Ramaley, By the 
return on the writ it appeared, that the relator, Jonathan Ramaley, 
was arrested on an execution issued by an alderman of the city of 
Pittsburg; that, previously to his arrest, the relator had filed his 
petition in due form to this court to be declared a bankrupt; that 
the schedule annexed to said petition contained the name and 
amount of the debt, &c., of the arresting creditor; that the 

Vol. L— No. 1. 2 
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court had made an order, appomting the 12th day of March for the 
hearing of the relator and his creditors, and that notice of this order 
was published according to law. 

T. Mellon for the relator. 

Irwiit J. decided, that the relator was within the jurisdiction of 
the court, by the proceedings in bankruptcy, and being bound at all 
times to abide its orders and decrees in the matter of his petition, 
he was entitled to its protection, by being privileged from arrest in 
the present case, pending the proceedings in his application for re- 
lief under the bankrupt law. It was therefore ordered that the 
relator be discharged from arrest, and that the arresting creditor 
pay the cost of the proceedings on the writ of habeas corpus. 

District Court for the Eastern District of Pennsylvania. 

Before Judge Randall. 

IN BANKRUPTCY. 

In the case of Jacob F* Hahnlen. 

The Court will not order a sale of Real Estate of the Bankrupt, where it is charged with 
incumbrances to its full probable yalue, and where a suit under a lien prior to decree 
of bankruptcy is in progress, under which a sale will probably be had within a rear 
sonable time. 

Mr. J. A. PhillipSy for the assiffnee, presented a petition in writing, 
setting forth that Jacob F. Hahnlen had been decreed a bankrupt, 
and that, among other properties which came to petitioner as assig- 
nee, there were certain pieces of real estate, subject to incumbrances 
which were daily decreasing in amount, thus diminishing the fund of 
the creditor, and praying for a sale of said real estate. 

Mr. H. M. Phillips and C. GuillaUf who represented mortgagees 
of the real estate, opposed the application, because the first mort- 
gage upon the premises had been sued, and sale would be had, where 
no question as to priority of lien, or right of distribution would arise ; 
that though the act of Congress Carefully preserved the position of 
existing liens, yet a sale by the assignee who claimed to make a 
judicial sale and clear of all incumbrances^ could raise a question of 
distribution wholly unnecessary, and the tendency of which would 
be to charge the bankrupt's personal property with the expenses of 
the sale of the real estate, from which nothing would be realized to 
the assignee. 

Judge Randall refused the application for the present, with liberty 
for the assignee to renew it» if a sale was not effected, under the suit 
pending in we State Court, in a reasonable time. 
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Dittrict Court for the City and County of Philadelphia* 
Before Judges Psttit, Stroud, and Jonss. 

Jqim 13, 1842. 

Shulze v. Fleischer. Jacobs v« Same. 

The Stftte Couits will not discharge from custody of the Sheriff, a defendant arrested 
under a capias ad Matisfaeiendum, who had been decreed a Bankrupt, but who hat 
not receLved his final discharge. 

The defendant had been arrested under two ca. sa^s. and while in 
custody of the Sheriff, applied to this Court, out of which the exe- 
cutions were issued to discharge hira from custody, inasmuch as he 
had received a decree of bankruptcy since the judgments were ob- 
tained, and an examination was now going on before the commis- 
sioner of bankruptcy, relative to the bankrupt's estate and affairs ; 
that the commissioner was to hold a meeting wiUiin three days, at 
which the bankrupt's attendance was necessary. 

Per Curiam. — The defendant is not entitled to his discharge from 
custody ; the decree of bankruptcy is advantageous only to the credi- 
tors, the discharge producing the benefit to the bankrupt, and it does 
not follow that bankrupt will ever obtain a final discharge, until 
when he is not entitled to claim protection. 

Counsel for plaintiffs W. L. Hirst and A. D. Tarr, Esqrs. 
For defendant Henry M. Phillips, Esq. 



SELECTED CASES, 

FROM THE FIRST AND SECOND V0LI7MES OF WATTS AND SER- 
GEANT'S PENNSTLTANIA REPORTS. 

Attorney. 

In an action by an Attorney at Law, to recover an account for 
professional services rendered to a^efendant, the plaintiff is entitled 
to recover interest. Gray v. Van Amringe, 2 W. & S. 128. 

Bailee. 

Every Bailee who has, by his labour or skill, conferred value on 
specific chattels bailed to him, has a particular lien on them* But 
such a lien does not exist in favour of a journeyman or a day 
labourer. Carrier v. M'Intyre, 2 W. & S. 392. 

Constable. 
1. If a Constable by reason of negligenc6i becomes liable for the 
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tfie act of 1725. The subject certainly is not entirely free from 
apparent embarassment; but the whole legislation in reference to it, 
w^en thoroughly understood, goes to show with sufficient distinct- 
ness to, warrant a satisfactory judicial conclusion, that the Legislature 
intended by the 2d section of the act of the 14th April 1838, to 
revive whatever the 4th and 5th sections of the Act of I3th June, 
1836, not merely by themselves, but construed in connection with 
any other provision or provisions requisite to gii^e them their full 
meaning, had served instead of, that is, had supplied. 

The construction thus given, is confirmed by the phraseology of 
the first section of the Act of 1836. It is in these words: — ^** Per- 
sonal actions, except in cases where ciker process shall be especially 
promded^ shall be commenced by a writ of summons," d&c. 

When the Legislature repealed the 4th and 5th sections, this first 
section was allowed to stand unaltered. But if the opposite con« 
struction be correct, the words "except in cases where other pro- 
cess shall be especially provided," should have been stricken out, as 
insensible. 

If the Act of 1725 be not revived, then a summons or capias may 
be employed at the election of the plaintiff, in any personal action* 
No exception whatever can be pointed out The construction which 
revives tne Act of 1725, furnishes however, a substitute for the spe* 
cial cases which had besn stated in the 4th and 5th sections of the 
Act of 1836, gives efifect to the exception of the first section, and 
shows the propriety of retaining the 1st section without \ change of 
its language. 

The result is, that the writ, by which a freeholder, exempted from 
arrest by the Act of 1725, has been taken into custody, must be 
abated. Rule absdvle, 

[Pages 51 to 59 omitted. 



WHAT IS SPECIAL PLEADING? 

A Letter to Sir Thomas Denmast, 

in Answer to this Question: 

By Wiluam Thiobald, Eiatx, of the Innkr Temflk. 

My Lord: — ^To correct the misconceptions current respecting the 
nature and uses of Special Pleading, which have a* tendency to 
deprive that branch of legal procedure of the consideration due to it 
in the remodelling of our judicial institutions, and to suggest some 
modifications in the forms of actions, I have prepared the remarks 
contained in the foilpwing pages; which I address to your Lordship 
as the head of the Common Law Courts, and the distinguished friend, 



fyr n great maay years, of siioh ameUorafions in our poUic instito- 
UoBs as ttie chajoges of opioion aod reyoludoD of time render neoeak 
sary for their conversation. The remarks proceed on the plan of 
discrimtnating the essential peculiarities from the non-essential ia 
Special Pleading; and then oi suggesting modifications in the Don- 
essential, in addition to those proposed by the Oocnmon Law Com* 
missioners. 

iVhai is Special Pleading? — The question is one to which a muSi* 
cient answer cannot be ^iven by any mere definition. Social 
Pleading, consists of diiferent parts or things, the names of 
which, from never having passe^l into the popular vocabulary, [61] 
aeem imcouth, and will be apt on that account to raise the 

Erejudices of those who do not reflect that if the general system of 
Lw were reformed and made intelligible, these names mighty like the 
peculiar terms of other arts, become familiar, or that they might be 
dropped or changed^ not being of the essence of pleading. 

The chief parts of pleading are the declaration, plea, replication, 
rejoinder, surrejoinder, rebutter, surrebutter; and when they all 
occur, this is their order. But the pleadings may stop at any one of 
them: the point at which they stop is called the issue. Issues are 
of two kinds, upon questions of fact and questions of law; the latter 
are attained by means of a demurrer. 

Anciently all special pleadings were delivered by counsel mva voce 
10 Court before ib^ Jtidges. In their origin they seem to have been 
of the nature of a« preaminary discussion, to ascertain what point 
there was for a jury to try or the Court to adjudicate upon. In the 
present day they are conducted out of Court; not viva voce^ but in 
writing. The order in which they occur is usually the following: — 
The suitor states hid case to some attorney. If a difficult one, the 
attorney stateis it to counsel, 'with the emendations which his expe- 
lience or knowledge may suggest. If the opinion of counsel is favour- 
able, the attoriiey then obtains a writ, which is the commencement 
of the action; and on the defendant's appearance to the writ, coun« 
self or the attorney himself in comnaon cases, states, in the p»*escribed 
forms of pleading* the plaintifTs complaint, claim, or cause of action. 
This formal stalement is called the declaration. In every mode of 
procedure there evidently must be son>e act corresponding with the 
declaration. The plea is the defendant's answer. The replication 
ibe plaintiff's reply, which must be of such a nature as not only to 
answer the plea, but answer it consistently with the declaration; it 
must support the declaration. The rejoinder answers the repitca- 
^on, and must not only answer it, but answer it by matter consistent 
with the defence first pleaded. The rebutter answers the re^ndef 
on the same principles, and so on;— each part of the pleadings beii^ 
framed according to rules, whose only essential object is to exdtide 
irrelevant matter, and elicit some single question of iact or law, the 
decision of which' would be conclusive in favour of, or agaiostt the 
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claim of the plaintiff. This object considered, special pleading is 
evidently a process performed in some way or other, at one time of 
another, in every judicatory. And I must remark, that the introduc- 
tion into it of fictions is a deviation from its intention, a corruption of 
its theory* No issue can be taken on a fiction. The notion is 
absurd, of a jury's trying one. 

I will give an example of a series of special pleadings, in a sup- \ 

posed action between a landlord and tenant, turning on the quei^tion 
whether the tenancy had been determined. 

Declaration. — ^Williamjones (the plaintiff^ complains of Wil- 

[62] Ham Smith (the defendant,) that the defenclant on the first day 

of July, 1632, entered a close of the plaintiflfs, situated in the 

parish of Holt, in the County of Essex, and dug up the soil, cut 

down the trees, &c., (as the case may be,) to the plaintiff's damage. 

Plea. — The defendant says, that the said close is the freehold of 
the defendant; wherefore he entered it and did the acts complained 
of, as he lawfully might, ^the close belonging to him.) 

Replication, — That at the time of the trespasses the defendant held 
the close under a demise from the plaintiff, for a term (describing it;) 

Rejoinder. — ^That at the time of the trespasses the tenancy no 
longer existed, but had been determined, by a notice from the defend- 
ant to the plaintiff to quit, and that the defendant entered the pre- 
mises and committed the trespasses after the expiration of the notice. 

Surrejoinder. — That the plaintiff and defendant had mutually 
waived and abandoned the notice to quit, and had consented to the 
continuance of the tenancy, and that the tenancy continued at the 
time of the trespasses. 

RebuUer. — That the plaintiff did not waive and abandon the notice 
to quit; and this the plaintiff prays may be inquired of by a jury. 

Sun^btiiter. — The defendant prays the like. 

The defendant's plea admits that he committed the acts com- 
plained of. If it happened that the declaration was untrue, the plea 
would have been merely a general denial — not guilty; and conse- 

!|uently, it appears, that as the declaration is affirmative of certain 
acts, the proof of which, without other facts to neutralize them, 
would entitle the plaintiff to the legal fruits of an action, so a plea 
consists either of a denial of the plaintiff's facts, or of matter of fact 
in neutralization of them. A plea of the latter kind is called a plea 
in confession and avoidance; in confession, because it proceeds oil 
an admission of the plaintiflfs statement; and in avoidance, because 
it necessarily alleges new facts to deprive the admitted ones of their 
legal consequences. A plea in denial of one specific fact is called a 
Traverse. Each subsequent part of the pleadings, the replication, 
rejoinder, and so on, either denies, or admits and neutralizes, the 
facts of the next previous pleading. In their order, the next in suc- 
cession is an answer to the next previous one, as a plea is to the 
declaration. 
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In this instance the point to be tried was not arrived at until 
after several pleadings.* This has been made the ground of an [63} 
objection to special pleading. But it seems to be less a fault of 
special pleading than of the discretion in the management of the case, 
which must be allowed to the parties or their legal advisers, under any 
mode of procedure. If the tenancy subsisted as the rebutter affirmed, 
then the declaration was true; the trespasses were committed in the 
plaintiff's close, and he was entitled to compensation. Even in a C!ourt 
in which the parties are examined viva voce^ more than was con« 
tained in the declaration could not be required of the plaintiff in the 
first instance. Neither in the first instance could more than was 
alleged in the plea be required of the defendant, if he believed the 
tenancy to have been determined; for, if it was determined, then, 
prima facie, he had all the rights as against the plaintiff of an owner, 
and why should he say more in answer to the plaintiff than that he 
was owner? And hence, ah objection on account of the procrasti* 
nation of the point ultimately put in issue, is not so much an objection 
to pleading as to trial by jury, for which special pleading, in con- 
tradistinction to the statement of the case and answer at large, is 
generally admitted to be iiecessary, to prevent confusion in the minds 
of the jury." 

I will give some further illustration on the question, ''What is spe- 
cial pleading?" The common defences specially pleaded in the most 
numerous class of actions, those in which some debt is claimed, are 
the infancy of the defendant when the debt was contracted; the 
bankruptcy of the defendant since, and the statute of limitations. 
The plea of the general issue I pass over, as a plea which, properly, 
is no part of special pleading, and ought to be abolished as an aban- 
donment of the system of pleading. If infancy is pleaded, the plain- 
tiff is required by the rules of pleading, either to deny the infancy of 
the defendant when the debt was contracted, or to admit it, and state 
some fact from which it would appear that, notwithistanding the 
infancy, the defendant was liable at the time of the action. 
Thus, if the debt was for goods — and whether it was so [64] 
would appear by the declaration, — the plaintiff might reply 
either that the goods were necessaries, or that the defendant, afler 
he came of age, had promised the plaintiff to pay for them. Either 
of these facts would, in poi#t of law, make the defendant liable, 
unless some other fact not yet disclosed neutralized them. So, if the 
defendant pleads his bankruptcy and certificate, the plaintiff must 
cither deny the matter of the plea or reply some new fact, as, for 
instance, that the defendant had promised to pay the debt since the 
bankruptcy; and to the replication the defendant in like manner 

* An emendation is proposed by the Common Law CoQimissioners in the plea ofUht' 
rum Unememtum, the plea above pleaded, which will, iainich a case, abridge the naraber 
of the pleadings. 1 venture to thmk it woald have been better to have effected this object 
by some alteration in the declaration. 
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would be obliged te oppose cithev ai demal, or some new fisiolv as the 
case midat be; £oar iiMaDcer—tbat since the promise, he had obtafined 
an adjudicaJtiion of discharge^ as an insolvent debtor; To do neitiM 
wodd be a de£etiill» \i4iiGb would eleariy entitle the plaintiff tiO 
ju^ment, and he would obtain judgment accordingly. In like tsmih 
ner^. if the defence on the plea^ is the statute of limitations^ the subse* 
quent pleadings may either present an issue on the question^ whether 
the debt accrued within the statutory p^iod, or, by a farther analysts 
of the case, present some other simplified question. 

These instances, I trust, maike it clear what is special pleading; BS 
&r as its object is considered. By means of alternate aHegationa 
between the adrerse parties, it brings their dispute to a point, and M 
economizes the trial 

Compare this process briefly with the proceedings of judicatories 
in which there is no special pleading. In breathless haste the 
defaidant sends forth a volley ot defen<ies, mingling with them asser* 
tions of the most irrelevant nature. His mode of doing it, and the 
Gosnected circumstances, tinge the mind of the Judge sometimes with 
dislikes,, sometimes with preferences. Specific allegations of matter 
of fact cease to have exclusive importance, ^nd their weight, in point 
of law, is scarcely perceived, much less estimated. The Court, instead 
of bein^ a Court of law, becomes a Court of conscience, if it decides 
immediately. Or, suppose all that is said by the parties and witnesses 
to be taken down in writing, and the Court to adjourn to form its 
decision, what takes place in the interval? Evidently, the iirst task 
performed by the Court must be that performed by special pleading. 
The various points arising upon the evidence have to be selected 
and marshalbi* The facts reciprocally admitted must be separately 
distinguished from those which are disputed. According to their 
relative bearings, they must be opposed to or ranged alongside one 
another. The numerous circumstances singly amounting to nothing 
nmst be carefully strung together according to their class, and eaen 
examined with microscopic eye to see that no material defect lurks 
in any one of them to vitiate the assortment and inference. The 
irrelevant must be rejected. In the end the Judge extracts some one 
©r more facts to form the ground of his judgment. Suppose him 
now to record a minute of the case; the best mode in which he 
could do this would only shov^that he had been performins 
[65] a process identical with that of special pleading. He would 
say. The plaintiff demanded fifty pounds for goods sold and 
delivered. The sale, price and delivery were proved. The defend* 
ant objected to the demand, that at the time of the sale he was an 
infant. This objection was established by the evidence. But the 
plaintiff' said, the goods were necessary for the maintenance and de- 
gree of the defendant. They were proved to be necessaries. . The 
defendant said, he had been a bankrupt and had obtained his certifi- 
cate. This was proved on the part of the defendant. The plaintiff 
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said, that since the bankruptcy the defendant had promised to pay 
the debt in question. - The defendant denied this. It was not proved 
that he had promised. Judgment for the defendant. 

The case then, it is clear, turned in the end on a single question* 
The evidence given was not only on this, but also on four other ques- 
tions. And why on these? For want of some process before trial, 
analogous to that employed by the Judge after trial; for want of the 
preliminary investigation of special pleading. And supposing the 
evidence on each question to have been as complete as if they had 
formed single issues predetermined, the chief sources of expense and 
trouble were increased at the trial five-fold. Can it be doubted that 
on an average the accidents tending to misdecision and mistrial would 
be increased in a similar proportion? Taught by experience the 
inconclu^iveness in every case of a great portion of the evidence 
given, the Judge could not but be often impatient. Without a clue 
to the decisive point, he would feel himself at every turn of the case 
as in a labyrinth. Under the fair pretext of official sagacity, he 
would endeavour to diminish the evil by cutting off this or that line 
of evidence. Suppose him to ask the parties beforehand what facts 
they principally intended to rely upon, or to obtain a statement from 
each before any evidence was given by either of them. To discrimi- 
nate upon their answer the material from the immaterial, or to raise 
an issue upon it, would be but a rude approximation to special plead* 
ing, at once illogical in its form, and in its results much less certaim 
And what if the Judge, yielding to the temptation constantly offered 
by the form of the litigation, assumed to act paternally, on the prin- 
ciples of a domestic forum? The predetermination of the issue by 
special pleading would have elTectually guarded him against such a 
departure from his proper functions. Some there are, I know, who 
would delegate to the Judge these powers of conciliation; on this 
subject I diner from them.' Between the paterfamilias and the Judge 
there is scarcely any point of analogy with reference to practical 
purposes, excepting in the supremacy of their respective authorities ' 
within their jurisdiation. The former knows intimately all the par- 
ties. To the offender may he not properly, and does he not usually 
say, "It was very wrong, but you were yesterday in fault, and he 
not; you must for this time forgive, and both learn to forgive one 
another." Or, "Never mind this once; let him keep it, and you 
take this instead." The parent takes to himself the burden of 
the wrong, rather than dojmtice. He thinks, and justly, that [66] 
feelings are concerned, rather than principles or interests; — 
before the Judge, on the contrary, not feelings, but principles and 
interests. To treat men as brothers or as members of the same 
household is impracticable, unless they either are so, or are in the 
habit of so treating one another. 

In special pleading there is another advantage not yet stated. By 
eliciting the facts beforehand, if any of those alleged by the one party 

Vol. L— No. 3. 6 



M SPECIAL PLEADlirO. 

are deemed by thd other legally insufficient, it afTords the opportu- 
nity of taking the opinion of the Court upon them, without incurring 
the expense of a trial. Suppose for instance the case to be the one 
stated above, and found ultimately to depend on whether thd defend- 
ant had since his bankruptcy promised payment If in point of law 
a promise to pay a debt barred by bankruptcy did not entitle the 
creditor to an action* but raised only a moral obligation, the special 
pleader would object to the sufficiency of the supposition of the 
defendant's having promised as an answer to his last previous plead- 
ing, or, which is the same thing, to its sufficiency as a ground for 
maintaining the action. He would demur for this objection.* From 
the objection, if valid, it would follow, that the piaintifT had- not a 
right of action. And in that case, of what use would be a trial? 
Special pleading, therefore, besides economizing the trial, saves the 
parties from any unnecessary trial. 

Th^ opinions entertained in the legal profession, founded on an 
extensive experience at Nisi Prius, accord with the above reasonings. 
As in every other part of our political constitution, so in the judicial, 
there is no one universally established system or principle; there are 
all sorts, and patches of all sorts of systems. 

In the common law courts, and even in jury-causes, there is spe- 
cial pleading and no special pleading. In actions of assumpsit, — a 
very numerous class, including most actions on mercantile con- 
tracts, — a plea of the general issue is allowed, which introduces all 
the inconveniences arising from the want of special pleading. In 
these cases the disadvantages of the plaintiff are proverbial. Instead 
of being called upon to meet the single objection which usually is the 
ground of the defendant's resistance, he must be prepared to meet 
every possible objection. Thus, if the action is on a marine policy, 
he must first prove the policy. Perhaps the stamp, through an inad- 
vertence not more the fault of himself than of the defendant, is insuf- 
ficient. The defendant in that case succeeds,-}* though his defence 
was not with a view to the objection. Next the policy is 
[67] read, to ascertain whether it accords with the declaration. 
By some clerical error perhaps it has been incorrectly stated 
in the declaration. The variance until lately was fatal to the action. 
This is a second advantage not anticipated by the defendant. Next 
perhaps the policy contains special terms, which, if framed by the 

* According to the existing practice, a demurrer operates as an admission of the fact 
demurred to. The consequence 19, that instead of demurring, the party first takes issue, 
und if he fail on the issue, then moves on the same ground for which he might have 
demurred in arrest of judgment It is, as it seems to me, desirable to e'lve a party the 
Advantage of demurring tor the purpose of ascertaining the opinion of the Court, and 
taAerwanls of pleading matter if the Court overrules the demurrer. 

fThis effect of the insufficiency of a stamp would reflect signal disgrace on our fiscal 
legislation, were there not so many other similar instances in which private interests 
are sacrificed for the want of a little reflection on the part of the Attomey-Generals, the 
legal advisers of the Government 
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parties themselves, may be, to the apprehension of lawyers, of uncer- 
tain meaning. The defendant, upon this uncertainty, raises another 
collateral objection. All these, — and they are but iostances, — there 
are many others like them, — are so many chances, perfectly extra* 
neous to the defence originally intended, and to any defence recog^ 
nized as respectable among merchants; and I need hardly add they 
would not so surely have come in the defendant's way, had the case 
undergone the analysis of special pleading: for, suppose the dispute 
in fact to have been whether the loss was by barratry or by some 
other cause confessed on both sides not to be within the policy; such 
a dispute would imply the absence of all question as to the validity 
of the policy; and special pleading, with a few accessary aids, might 
be so conducted as to elicit a final admission of the policy, and ren- 
der unnecessary any evidence except as to the barratry. 

Essential, however, as special pleading is to the sure and econo- 
mical administration of justice, the existing practice is in many 
respects exceptionable. Thus^ if a plea, cerrect in its essence, la 
defective in any of its subordinate particulars or qualities, as, fcNr 
example, if it wants precision; if it wants point; if it states by impli- 
cation what, if meant to be asserted, should be so by direct allega- 
tion; if its assertions are in the form of an argument, so that it is 
doubtful whether the issue is intended to be on the argument or the 
assertion; or, to give a more technical instance, if it begins with a 
statement of what is intended to be answered, and answers either 
more or less, so that there is a discrepancy; or, if it ends with a 
prayer of a wrong mode of trial; — in all these cases the plea being 
defective, with relation to some established rule, may be objected to 
by a special demurrer; but this is a very dilatory and expensive mode 
of proceeding, and therefore not proper for the purpose, or at least 
not in the first instance. For, as defects of form usually spring from 
mere inadvertence, it rarely happens that there is any unwillingness 
to amend them. What more then is needed than a notice of the defect 
and a demand of an amendment; and if the amendment is refused, a 
summons before a Judge, who might either refer the question to the 
Court, in which case a demurrer might be necessary, or order an 
amendment. Trivial defects would not then be followed by dispro- 
portionate consequences. A mistake of inadvertence would be 
amended immediately. There would be neither the expense nor the 
delay, which, at tlie pleasure of one party or the other, always may 
take place under the existing procedure, which is a sort of by-play, 
in which the suitor is forgotten, and his interests are sometimes lost, 
and always suspended.^ 

Having explained the nature of the difierent pleadings, and [68] 

*Tbe Common Law Commissionen propose some amendment in the practioe of ape* 
cial demurrers. Demurrers which are now general ought to be made special, and ttn 
special confined to objects for which now there is a general demurrer* 
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suggested a substitute for the existing mode of enforcing' doe for- 
mality, the diflferent forms of action next require to be considered. 
What is an Action? A means of enforcing some right; a right 
to damages; a right to restitution, &c.;* which supposes some 
other right infringed, and in the infraction of which originates this 
right of action. A form of action therefore, defined with reference 
to its object, is that peculiarity in each action which adapts it to the 

Particular variety of right in question; and what can this peculiarity 
e, but a mere peculiarity of statement, showing that such a particu- 
lar right as distinguished from all other kinds has been infringed 
up6n; and to show this, it is obvious the real facts, and only real 
facts are necessary. Now, of the existing forms of action, only one 
or two accord with this essential idea of an action; the peculiarities 
of the others are fictions. To review them, take first the action of 
ind€bUatus assumpsit, a form applicable to a tradesman's common 
book debts, and therefore the most frequent kind of action. Suppose 
the demand to be for goods sold and delivered. The declaration 
states that on such a day the defendant was indebted to the plaintiff 
so much, for goods sold and delivered to the defendant at his request; 
and that being so indebted, in consideration thereof he promised the 
plaintiff to pay him the money mentioned; but that he had dis- 
regarded his promise, and had not paid the money, to the pl'aintiff*s 
dainage of so much. Now, a debt upon a sale and its non-payment 
being alleged, the defendant is thereby shown to be under an obliga- 
tion, for the enforcement of which the plaintiff is entitled to an action. 
Of what use then are the allegations that the defendant promised, 
that the sale was at his request, and that the non-payment was to 
the damage of the plaintiflf? Of no real use; but they are essential, 
as the peculiarities of this form of action, and a special demurrer 
would lie for the omission of any of them.f If it is said the law 
implies a promise: I ask of what use is the implication, except to jus- 
tify the form which is the subject of objection. The object of the 
declaration is to show the defendant prima facie under an obligation. 
The fiction of a promise, the fiction of a request, which are not 
necessary to constitute the obligation, ought not to be required in the 
declaration. 

* There is no writ »f restitution at present, and therefore in point of practical effect no 
Tight of restitution; but this discrepancy hetween the executive of the Courts and their ^ 
theoretical principles is proposed to be removed by the Common Law Commissioners/ 

tin the beginning of last year the Judges promulgated new forms of what are called 
the common counts in indebiiatu$ aaaumptU, in style exactly like the old forms, and 
evidently intended to vary from them merely by the omission of their verbiage. The 
pld forms allege that the defendant promised the plaintiff to paV him : the new ones, 
that He promised to pay the plaintiff, without stating to whom the promise was made, 
whether to the plaintiff or any other person. For this uncertainty a defendant demurred 
and obtained judgment Now, even had these forms not been promulgated by the 
Courts, yet, as the consideration was stated to have proceeded from the plaintiff, and 
tke promise is a mere inference of law, arising from that fiict, the promise, bot far the 
0jjif^ irole of form, was safficiently sUted. 
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Take next the action of Trover. Its exaggerations so 
familiar as to have become a part of the national drolleries, [69] 
I pass by, to notice its other peculiarities. The declaration 
alleges, that on such a day the plaintiff was possessed of such goods 
as of his own property, and that he afterwards casually lost them, 
when they came to the defendant by finding, who afterwards con- 
verted them to his own use; (that is, prevented the plaintiff from 
having them.) Now, what similarity is there between these allega- 
tions and the case — say, of a person who has let to hire, a table, a 
service of plate, or other chattels, which the hirer, refuses to return 
to him? or the case of a person bringing an action against a carrier, 
in <:onsequeDce of his having delivered the goods entrusted to him to 
a wrong person? or to the case of a person against whom an action 
is brought for having taken under a claim of right, goods, the pos- 
session of which is claimed by the plaintiff? Yet, in such cases the 
declaration is usually in trover. Sir William Jones defines a bail- 
ment to be, a delivery of goods on a condition expressed or implied 
that they shall be restored by the bailee to the bailor, or according 
to his directions, as soon as the purpose for which they were bailed 
shall be answered. What else then, if the action is against a bailee^ 
needs a declaration state, but that on such a day the plaintiff delivered 
on hire such goods to the defendant to be re-delivered to the plaintiff 
after a reasonable time, (or at such a time, if the time was understood 
or expressed,) and that the defendant had not re-delivered them to 
the plaintiff? Why substitute for this statement of the facts, fictions 
which must be abandoned before a jury? Besides, the application 
of the form of trover is open to the objection of being a violation of 
the most valuable principle of special pleading. The first allegation 
is, that on such a day the plaintiff was possessed of such goods as of 
his own property: which, according to legal construction, is not an 
allegation of the fact of the plaintiff having had possession, but of his 
having had the right of possession. Now every action is the asser- 
tion of a right; but the principles of pleading require that not the 
bare right, but the facts inducive of the right should be stated; so 
that if the defendant admits the facts and only denies the right, the 
question, which in that case is purely one o^ law, may be referred 
to the Court without the intervention of a jury. 

Again, in the form of Detinue, — an action to recover any specific 
chattel, and which lies on the ground of its wrongful detention with* 
out reference to the manner in which the defendant acquired it: one 
count is called a count on a supposed finding; that is, the chattel is 
alleged to have come to the defendant by finding, which is a mere 
fiction. In another count the chattel is described as having been 
delivered by the plaintiff to the defendant; but the fact needs not 
accord with this statement; for, the same is stated where it is not 
pretended in the evidence that there was any bailment, and even 
where the plaintiff never had the chattel in his possession. In such 

6* 
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cases, therefore, the allegation of the bailment is a fiction. 
[70] In this action the defendant sometimes pleads specially. 
Recently, a defendant, misled by the form of action, demur- 
red because the plaintiff after declaring in the common form as upon 
a general bailment, stated in bis replication a special, that is, a diflfcr- 
ent bailment, but judgment was given against him, because the dis- 
crepancy was immaterial, the bailment in the declaration being a 
mere fiction. 

I have already objected to the form of indebitatus assumpsit gene- 
rally. In some of its varieties it is open to the further objection, that 
there is no similarity between the plainiifTs case and the declaration. 
Take for instance the action in which the plaintiff claims so much 
money, described in the declaration as money had and received for 
his use by the defendant; which virould apply to the case in which 
the defendant either is the agent of the plaintiff or has received money 
for him. But in most cases the fact is, that the money claimed has 
been received by the defendant for his own use; and the plaintiff 
disputes not that fact, but his right to it, in consequence of the pecu- 
liar circumstances under which he received it, but which are not 
mentioned in the declaration. Thus, if the proceeds of an execution 
against the goods of a person subsequently adjudged a bankrupt have 
been paid over to the judgment creditor, and the assignees think the 
payment invalidated by the bankrupt laws, they bring an action for 
the money, as money received to their use, which obviously is a 
mere legal fiction— substituted for what? — for the real facts, to the 
stating of which no objection can be made, but that the fiction which 
is in their place is established. Suppose the proceedings to com- 
mence by an oral statement, and the plaintiffs to say, the defendant 
owes us £50, for so much money received by him to our use as the 
assignees of A. B., a bankrupt: the first question of the Court natu- 
rally would be. Was the defendant the agent of the bankrupt? An- 
swer, No: the second, Did he receive it expressly for the bankrupt? 
Answer, No: and the rebuke might properly follow: On your own 
confession, your statement is a fiction. Suppose then, the plaintiffs 
to go into their evidence,—- to what would it amount? That the de- 
fendant on such a day was indebted to them, as assignees of the 
bankrupt, in so much money, for money received under an execution 
theretofore issued by the defendant against the bankrupt, and paid 
over by the sheriff after the act of bankruptcy. — This, then, beinff the 
plaintiff's case, I contend that it ought so to be stated in the declara- 
tion. To oblige the plaintiff so to declare, would, only be requiring 
the observance of the same principles as are imposed on the defend- 
ant when he pleads specially. To a statement of facts a defendant 
'may reasonably be called upon to oppose facts or make a confes- 
gion, — but where is the i-ationality either in answering or confessing 
a fiction? Suppose the fact to be, that, though the money was 
fcceived, as the declaration states, after the act of t>ankruptcy, yet it 
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\iras not uutil more than two months afterwards that the comnrission 
issued: — this would be a defence on a special plea, and, if pleaded, 
would bear an evident relation to the proposed statement 
of the declaration: and so the action from the first would [71] 
proceed on the same principles. 

I have dwelt thus largely on the subject of the forms of action, for 
two reasons: first, that they afford the ground- work on which the 
opponents of special pleading raise their main battery for the demo- 
lition of the rest of the system; and I confess I would take the same 
position, if the existing forms were essential to the system: and 
secondly, in the hope of inducing Your Lordship, to whom the pub- 
lic look up as a constant guardian, to request of His Majesty's Com- 
mon Law Commissioners a re-consideration before they finally dis- 
miss this subject. Their only remarks upon it are contained in a 
brief passage, beginning as a summary of the opinions of others, and 
ending with their own opinion ; but which afforda not a ghmpse of 
the opinions, by no means peculiar to myself, advocated in this Wter. 
To what other conclusion then can I come, but that these they have 
not considered. "An opinion,** say they, "is entertained by some 
persons, that all distinctions as to form of action should be abolished." 
Now, I am not of this opinion; nor do I think it practicable. I only 
propose to substitute for distinetionsr which are wholly fictitious, dis- 
tinctions which will correspond with the real differences in the causes 
of action:— "And that the plaintiff should be allowed to state the 
circumstances of his claim or complaint in ordinary language, free 
from all restraint of technical method." Nor am I of this opinion, 
unless by "technical method" is meant some method opposed to logical 
method, and indefensible with relation to the principles of sound 
reasoning. As for the "whereas's," "heretofores," and "to wits," 
they had much better give place to ordinary language, ordinary 
modes of expression. "And there are others, who without rejecting 
forms of action altogether, think that those which are now estab- 
lished should be resolved into more convenient and simpler divisions." 
I am not sure that I understand the views of this class of persons. 
To a certain extent they seem to approve of the existing forms of 
action, but they propose to resolve them into different divisions. Is 
not this the class with whom opinions are mere matter of conve- 
nience and sentiment? Seeing a number of unprejudiced persons 
opposed to the existing forms, this is their compromise. They would, 
I suppose, disallow the choice which the plaintiff has at present in 
jsome cases between two or more forms, trespass and trover, case 
and assumpsit, trover and detinue, Or debt and indebitatus assumpsit^ 
and appropriate each form exclusively to a particular kind of wrongs. 
But probably they do not perceive, that to accomplish this, rights 
must be previously catalogued and classified; a task which would 
necessarily fail, for want of lawyers who are sufficient jurists, and 
jurists who are sufficient lawyers, to undertake it Besides, the jurists 
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would repudiate it, as laborious for a puerile object **We (the 
Commissioners) cannot, however, persuade ourselves that with respect 

to the forms now in common use, any considerable change 
[72] would be expedient, with the exception only of the new shape* 

which in our second report we have proposed to give to the 
action of ejectment It is not that we are insensible to certain im- 
perfections and inconveniences incident to these forms, for we feel 
that their qlassification is arbitrary and otherwise defective. But in 
this, as in so many other cases, we are presented with a choice of 
difficulties. To those who have observed the inconveniences which 
in other systems of judicature are found to flow from the want of 
fixed forms of action, it will scarcely be doubtful that they are an 
invention of real merit and importance. They tend most materially 
to secure that certainty in the right of action itself, which is one of 
the chief objects of jurisprudence; they form a valuable check to 
vagueness and prolixity of statement; and in this and other respects 
they are essential to the convenient application of the rules of plead- 
ing, a system the great advantages of which we have elsewhere 
endeavoured to illustrate." 

[Continued on p. 87.] 



Jl Cfise from the Year Boohs. 

DIVORCE.— ACCOUNT RENDER. 

Mich. 26 H. VIII. I. JVbto. — If one take a woman who has goods; 
now the goods are in the husband to give or sell at his pleasure 
during marriage. But if afterwards they are divorced, then the 
femme shall have her goods back, unless the husband has given them 
or sold them; for then she is without remedy. But if he alien them , 
by collusion, then the wife can aver the collusion. For Shelley said 
that the law gives the goods of the wife to the husband on account 
of the marriage, and when the marriage is dissolved, then it is rea- 
son that the femme should have them back; and in this case it was 
debated between a woman and him who had been her husband, after 
they were divorced and the opinion of the Court was as above. 
Fitz. and JVorw. said: If I am bound to a femme, sole, in an obliga- 
tion, and afterwards I take the same woman, and afterwards we are 
divorced, now the woman can use her action against me upon the 
same obligation, notwithstanding it was at one time in suspense, 
{Contra^ llth H. VII. 4.) and Fitz. said that for such things as could 
not be known, the femme shall sue in the Court Christian, for she 
cannot have her action at common law, as money or such things, 

*' This form is an abandonment of special pleading. 
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because no action of account lies, because he never was receiver to 
render an account. But for such things as can be known, she can 
have an action of Detinue, which Shelley conceded; and afterwards 
it was adjudged according to the first matter. 

[PagM 73 to 84 omitted. 



NISI PRIUS COURT. 
City and County of Philadelphia^ 



[84] 



Sbc. 4. One Judgfe of Sapreme Court to 
hold Jury TrtalB, &c. in Philadelphia-^- 
to be four terms of two months each. — > 
Powers and duties of Judge of said court 

&EC. 5. To be two periods of three weeks 
each, ^r jury trials in each session. 
Duty of Supreme Court to assign one of 
their number to hold said Court, other 
judges to bold Courts of Bank. 

Sbc. 6. Bill of Exceptions to be allowed 
and certified on affidavit and Bond a» 
now allowed on writs of Error to Courts 
of C. Pleas. Proviso as to superseding 
executions. » 



Sec. 7. Monthly return days—The Provi. 
sions of 2d section of act of March 28th« 
1835, various sections of supplementary 
acts and other acts extended to this court* 

' Proviso with regard to actions now pend- 
ing. 

Sec. 8. Power of Judge of Nisi Prius te 
enter judgment, 6lz^ 

Sbc. 9. Equity jurisdiction of Supreme 
Ct vested in said judge, who shall make 
rules to govern practice in equity, where 
judgments may be referred to Supreme 
Court in Bank for revision. 



Sections 4, 5, 6, 7, 8, 9, and 10, of an Act to incorporate the Liberty Fire Company of 

Holmesburg, &c. ^&c. 

Sect. 4. That it shall be the duty of one of the Judges of the Su- 
preme Court of Pennsylvania, to hold jury trials in aH cases now 
pending, or hereafter to be brought in said Court in the City and 
County of Philadelphia, on original process, and for that purpose to 
hold four sessions per year, commencing on the first Mondays of Sep- 
tember, November, January, and March in each and every year, to 
continue two months, if necessary, with power to direct the issuing 
of all the necessary precepts and veniers for the drawing, returning 
and summoning oi juries according to the laws now in force in the 
said Supreme Court, relating to jnrors, to make all such rules of Court 
as may be necessary for the speedy administration of justice within 
his jurisdiction, to hear and decide all motions relating to said process 
and cases, and to grant new trials when in his discretion it may be 
just. 

Sect. 5. That each of the said Sessions shall be divided into two 
periods for jury trials, of at least three weeks each, or longer, at the 
discretion of the said judge; and the remainder of the said sessions 
shall be appropriated to arguments. And it shall be the duty of the 
said Supreme Court, and it is hereby required to assign one 
of their number alternately, to hold the said Court of nisi [85] 
prius as aforesaid, and* the remaining judges of the said Su- 
preme Court are authorized and required to hold Courts in bank in 
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the several districts during the time occupied by one of the judges 
holding said nisiprius Court 

Sect. 6. And it shall be lawful for either party to take a bill of 
exceptions to any opinion or charge of the said judge as is now prac- 
tised and allowed in the Courts of Common Pleas of this State; and 
whenever the said judge shall refuse to grant a new trial on points of 
law, or whenever either party shall tender a bill of exceptions as 
aforesaid, or in any case in said Court where a writ of error is now 
allowed in a like case to any Court of Common Pleas or District 
Court, it shall be lawful for Ine party aggrieved, to require the said 
judge to grant an order to certify the record and bill of exceptions, 
or either, as the case may be, to the Judges of the Supreme Court in 
bank, for a hearing at the next term thereof; upon such party, his 
agent or attorney making an affidavit that such order is not sought 
by him for the purpose of delay, and upon giving absolute security, 
with two sureties by recognizance, for the payment of all damages 
and costs, in case the proceedings shall be affirmed in the manner 
now practised and allowed in cases of writs of error to the Courts of 
Common Pleas of this State. Providedf that such order shall not be 
a supersedeas to an execution, unless taken and perfected within 
twenty-one days after judgment shall be rendered before said judge. 
And provided, that nothing herein contained, shall be construed to 
prevent the said judge from granting a new trial in any case, as pro- 
vided in the fourth section* 

Sbct. 7. That the return days of all original process and final writs 
of execution, shall be monthly in the said Court, and the provisions of 
the second section of an act passed the twenty-eighth of March, one 
thousand eight hundred and thirty-five, entitled "An Act to establish 
the District Court for the City and County of Philadelphia,'* and the 
provisions of the fourth, fifth, seventh, eleventh and fourteenth sec- 
tions of the supplement to the said act, passed the 11th of March one 
thousand eight hundred and thirty-six, and the provisions of the sup- 
plement thereto, passed the 12th of March, one thousand eight hun- 
dred and forty-two; and the provisions of the first, second and third 
sections of the act of the twenty-second of March, one thousand eight 
hundred and twenty-five, entitled "an Act to prevent the failure of 
trusts,'' and the first, second, third, fourth and fifth sections of the act 
passed the fourteenth April, one thousand eight hundred and twenty- 
eight, entitled "an Act to prevent the failure of trusts, to provide for 
the settlement of accounts of trustees, and for other purposes;" and 
the fifteenth^ sixteenth, seventeenth, eighteenth and nineteenth sec- 
tions of the act passed the fouileenth of June, one thousand eight 
hundred and thirty-six, entitled "an Act relating to assignees for the 
benefit of creditors, and other trustees;" and the provisions of the 
second section of the act of seventeenth March, one thousand eight 
hundred and thirty-eight, entitled "an Act to emp6wer the 
[86] Cocurt of Common Fleas for the City and County of Phi- 
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ladelphia, to appoint assignees or trustees in the place of the 
deceased assignees or trustees of John Vaughan, and for other pur- 
poses,^ shall be, and the same are hereby extended to all original 
actions brought, or to be brought, in the Supreme Court of Penn- 
sylvania in the City and County of Philadelphia, and all the cases of 
trusts therein referred to, shall be and hereby are added to the juris- 
diction of the said nisi prius judge, and all the powers, jurisdictions 
and duties of the several Courts therein prescribed and set forth, are 
hereby vested in the said nisi pritis judge, in all sdch original actions 
brought or to be brought in the said Supreme Court in the said City 
and County, and to all such cases of trustees and trust estates. Pro- 
vided, that any party who may intend to move for judgment for 
want of an affidavit of defence, in any original action now pending 
in said Court, shall file a copy of the instrument of writing or affida- 
vit of loan, upon which such action was brought, within one month 
from the passage of this act, and give two weeks notice thereof to 
the opposite party, or to his, or her, or their attorney. Provided, 
further, that no such motion for judgment for want of an affidavit of 
defence shall be made until the expiration of one month from the 
time of filing the copy of the instrument of writing or affidavit of loan. 

Sect. 8. That the said judge holding Courts of nisi prius shall 
have full power and authority to enter judgment in all cases brought 
or to be brought in said Supreme Court, on original process, and to 
make all orders and decrees in such cases, as fully as any Court of 
record could or might make; and all trials of contested facts in equi- 
ty or otherwise, which the Supreme Court in bank may order or 
.direct, shall be tried before the said judge. 

Sect. 9.. That the said nisi prius judge, shall take cognizance in 
all cases in equity, now pending or hereafter to be instituted in the 
said Supreme Court in the City and County of Philadelphia, under 
all existing and future acts of assembly, vesting equity jurisdiction in 
the said Supreme Court in the City and County aforesaid, and shall 
hear and decide the same, and make all necessary decrees as fully as 
thebaic! Supreme Court in bank might or could do; and all subpoe- 
nas in equity shall be returnable on monthly return days; and it shall 
be the duty of the said judge, to make and establish rules of Court 
for speedy administration of justice in such cases, and upon any final 
decree in any case in equity which may be made by the said judge, 
to grant an order to certify the records of such cases to the judges 
of the said Supreme Court in bank, for revision, upon the parly 
aggrieved, his agent, solicitor or attorney, making affidavit, and on 
entering security as required by the second section of this act in 
cases commenced in said Court by original process. And provided, 
that such order to certify the record shall not supersede any attach- 
ment or other process to enforce a final decree in equity, unless 
taken and perfected within twenty-one days after such final decree, 
and the said nisi prius judge, shall in all cases of equity, fix the 
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[87] amount of security to be entered by the a^rieved party, after 
final decree made by him, and it shall be tne duty of the said 
judge to make and establish a tarifTof fees and costs in such equity 
cases, and in all other cases in said Court for services not provided 
for by the existing acts of Assembly. 

Sect. 10. That so much of any law as is altered or supplied by 
this act is hereby repealed. 

Approved, this twentj-suth day of July, one thousand eight hundred and fi>rty-two 



WHAT IS SPECIAL PLEADING? 

[Concluded.] 

Some of the attributes which properly belong to special pleading 
are here ascribed, improperly, to the forms of action. The concluding 
remark, however, contains the real question. Are the existing forms 
essential to the convenient application of special pleading? They 
are, say the Commissioners; and the Commissioners therefore propose 
to retain them, excepting only one, with all their fictions. But do 
the learned Commissioners see the consequences of this opinion? It 
is an admission fatal to the system of special pleading. The ojpinion 
of the public is irreconcilably opposed to the continuance of legal 
fictions. Be abolished they must: and with them will be abolished 
special pleading if it depends in any degree on fictions. But t contend 
tnat fictions are inconsistent with special pleading, and that their 
abolition is necessary for its perfection. Suppose the defendant in 

' virtue of ancient precedents, were allowed to answer the fictions of 
the declaration by some other fictions; or the plaintiflT were allowed 
in his replication to answer the defendant's facts by new fictions. 
Would either the plea or the replication be consisteirt with the prin- 
ciples of special pleading? What then makes fictions in a declaration 
consistent with special pleading? If the declaration contained nothing 
but fictions, and the subsequent pleadings were special, it is manifest 

* the efiect of the fictions would onlv be to add one useless link to the 
length of the pleadings: and if the declaration consists not solely of 
fictions, the subsequent pleadings relate only to the facts and reject 
the fictions; — what then is the use of the fictions? Of the different 
fictions of the different forms, the merit and importance of each must 
be about equal. The action of ejectment the Commissioners abolidh 
on account of its fictions. Why then not eradicate the fictions from 
the other actions? Because, say they, the absence of fixed forms is 
found to occasion inconveniences in other judicatories. Yet in the 
next previous sentence our fixed forms, — -that is our fictions (for it is 
the fiction which fixes the form and makes it arbitrary,) are also 
charged as being attended with inconveniences. There are.incon* 
veniences without, and inconveniences with, fictions; therefore we 
will retain the fictions. Or, if the meaning is, that in some other 
judicatories inconveniences arise from the total want of forms, and 
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in ear own from 'the peculiarity of oar forms, what ought to 

bave been the practical conclusion? Surely, the amendment [88} 

of our forms in the faulty part; the excision of the fictions. 

The Commissioners proceed; "If forms of action then are to be 
retained, we think it better to adhere to those particular forms to 
which we have been accustomed, than to explore forms fraiped upon 
new principles." Yes, practice makes perfect, and reconciles to that 
which has not the sanction of any avowable. principle. But every 
year a new generation ts rising unaccustomed to the old forms, and a 
new age is risen. Besides, the forms wanted are forms framed not 
on new principles, but on principle. "Much confusion," it is added, 
**and uncertainty as to the right itself would probably be generated 
by such a change; and so much of our course of pleading would also 
be unsettled by.it, that in this point of view alone more would be lost 
than gained. In short, to innovate to any considerable extent upon 
this part of our juridical system would in our judgment be to disturb 
foundations, and to endanger the safety of the whole structure." 
Now, to these remarks, coming from [)ersons of great learning and 
experience, I am disposed to assent, as conclusive against any forms 
whatever framed on new principles. But it is obvious they bear no 
relation to any change governed by established principles; and even 
were they so intended, being merely general, their weight as against 
the reasons in support of any specific change not actually in the con* 
templation of the Commissioners, must be confessed to be inconside* 
rabie. On the- opinion that fixed forms of action secure certainty in 
rights, I will only remark, that it well attests how complete in the 
legal profession is the divorce of law from jurispinjdence. What fot 
lows the above remarks relates merely to the abolition of certain 
forms, now so rarely used as to be almost obsolete. And, in con» 
elusion, the Commissioners say, "We propose then to simplify the 
Law of Actions by discontinuing all those which are now maintain* 
able between subject and subject, the following usual or well known 
modes of remedy only excepted; viz. Covenant, Debt, Detinue, 
Dower, Ejectment (under its new form and denomination of Plea of 
Land,) Mandamus, Prohibition, Quare Impedit, Replevin, Scire Fa- 
cias, Trespass and Trespass on the Case- (including Assumpsit and 
Trover.") 

To oppose a difficulty instead of an answer to the above. remarks, 
there are some equally attached to the existing forms and fictions as 
the Common Law Commissioners, who would say, **By abolishmg 
fictions you contribute to disturb ancient foundations, and you offer 
no adequate forms in the place of them." 1 reply, your phrase is 
unnecessarily alarming: you c^ fire, fire, fire! without the appear* 
ance of a spark to justify it. If you come to me to reason and devise, 
I request you to drop all party watchwords. I disturb no foundations^ 
What I propose is to strengthen foundations, by removing a heap of 
what time has converted into obnoxious rubbish. The inadequacy 

Vol. I.— No. 3. 7 
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is not in my recommendation, but in your own power of conception. 

True indeed I ofTer no fixed forms, because it is obvious there 
[89] are no fixed cases; — as many plaintifTs so many different cases; 

— but there are principles and rules applicable to all cases: and 
what I contend for is, that as they have been applied to some and 
that a majority of cases, they should be extended to all cases. The 
form of action should be an expression of the facts of the case; not 
the irrelevant facts as a party states them to his friend or attorney 
or legal adviser; nor mere circumstances which are only evidentiary 
of the facts: but the facts such as by law are inductive of the right 
claimed by the plaintiff. Of such forms I have hinted examples, and 
some of the existing forms are drawn on this principle. For instance, 
the action of Covenant The declaration states that by a deed of 
such a date, made between the plaintiff and defendant, the defendant 
covenanted to pay the plaintiff such a sum of money on such a day; 
yet he had not paid it on the day appointed nor since. Or, by a 
deed of such a date made between the plaintiff and defendant, the 
plaintiff demised certain [premises to the defendant for such a term, 
and the defendant covenanted to keep them in repair during the 
term; yet he had not kept them in repair during the term, but on the 
contrary had suffered them to become dilapidated in such and such 
particulars. What more in a declaration can be required? What 
fictions are here ne^cessary? The action on the case ex delicto also 
is a statement of the real case, or so much of it as is necessary to 
support the action. This action therefore, and the action of cove- 
nant, though called different forms, differ only as the cases differ; 
and as forms must differ, unless indeed for every case we give some 
one fiction for the parties to toss up and say they have a right, and 
then wager the facts and the law upon it. 

I have the honour to be, with great respect, 

Your Lordship's obedient Servant, 

WILLIAM THEOBALD. 

4 Inner Temple Lane, Dec. IS, 1833. 

[Pagres 89 to 94 omitted. 

[94] The Veto Power of the British Sovereign has not been 
exercised within a Centurv. It was once exercised in the 
reign of Queen Anne, says Professor Parke; but the occasion is not 
stated. Anciently, however, the King not unfreauently replied to the 
Lords and Commons, '^Le Roy s'avisera," which was m effect, ^ 
dissenter Veto. In France the king has the. initiative of all laws, 
which of course, prevents occasions for the Veto.— 1. Soullier Droit 
Act 39, also, 42. 52. note <d.) It sh#ild be added, that although the 
Crown in England, has no initiative, yet in practice, every bill of any 
great importance, is introduced by the immediate servants of the 
Crown in their official characters, and on their responsibility too. 
Parke's Lectures. 
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• > 

JusTiifiAw's Works were arranged in their present order, bjii«'.G.ef^-' 
man whose nanne was Warner — Latinized, Irnerius — who J^s-jncfde 
a professor at Bologna, by Clothaire IL He was the'.fl^rt 'who 
opened a public school of the Roman Law in Italy^.af!er.<he disco- 
very of the works of Justinian, and his zeal acqafrddVor himself the 
title of Lucerna Juris. . .* ' -/r '• ' 

« \ . '•. ^ages 95 to 105 omitted. 
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EVIDENCE.— S-HMJ-P- BOOKS. [105] 

* • 

Deviating from the strictnesff,af that Rule of Evidence which 
excludes the testimony of a party in the action, the Courts of Pennsyl- 
vania, and of many other of the States of the Union, have considered 
the Shffp Book of the Plaintiff, supported by his own oath, or that of 
his Clerk who made the entry therein, as conclusive evidence of 
charges for goods sold and delivered, and work or labour done. 

The introduction of this species of evidence seems to have been 
permitted, from the necessity of the case, and in consideration of the 
manner of doing business in the infancy of the country, when trades- 
men kept their own books, and could not resort to the testimony of a 
third person to prove the delivery of goods, &c. 1 Dall. 238; 1 Binn. 
234; 2 Mass. Rep. 217; 4 Mass. Rep. 455; 5 Conn. Rep. 496-7. 

This Practice is not however without precedent in other countries, 
aod we find that by the Roman Law, the books of a tradesman 
regularly kept, constituted a kind of semi proof, which with the 
suppletory oath of the party, was received as conclusive evidence. 
Mascardus De Prob, vol. 1; Quscst 11, n. 1, 4. 

In France the Books of Merchants when regularly kept, and 
written without any blanks, with the oath of the party, if an honest 
and respectable man, were received as full proof of the demand. 
Poth. on Ob. p. iv, ch. 1, a. 12, s. 4. A similar practice existed in 
Scotland. Tait on Evidence, pp. 273, 277. 

Shop Books in England are admitted in accordance with the 
general rules of Evidence, and can be used only to refresh the 
memory of the clerk who made the entry, and in case of his death, 
on proof of his hand writing, the Book may be used in evidence. 
And entries made by a servant in the usual and ordinary course of 
business, and contemporaneously with the supposed delivery, after 
the servant's death, on proof of his hand writing, have been con- 
sidered good evidence of the delivery of goods therein eharged, 
when better evidence is unattainable, 1 Salk.* 288; 2 L. [106] 
Raym. 873: B. N. P. 282; 2 Salk. 690; 3 Bl. Com. 368. 
Sed contra 2 Esp. 705; 1 Esp. 1. This evidence is admitted upon 
the presumption, that a party having a peculiar knowledge of a 
transaction, would not in the absence of all interest in him at the 
time of making the entry to do so, falsify the truth in relation to tho 
transaction. 7 East 290; 15 East 32, 
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•*.-;\Tb^ extent to which this kind of evidence is admitted^ varies io 
va'ci6us.-S.iales of the Union, but in all they are considered as secon- 
dary' ^ti^^nce, and admitted only on the presumption that better 
cannot l)e qbla|,ned. 

In some'bf th^'St|ites, as in New York, New Jersey, Georgia, and 
perhaps Indiana,*tJiQ*5ooks are admitted, but the oath of the plaintiff 
rejected. And in'Pift^ Jfer^ey, and New York, Books are not deemed 
competent until it be sbo^n'that the party had no clerk; that there 
were regular dealings bet^J^ee'Vj ii\e parlies ;* that some of the articles 
were delivered; that they a're.-l he* .party's books of account; and 
that he keeps fair and honest Koaky/ Vosburg v. Thayer, 12 Johns. 
461; 2 Penn. Rep. 921; 3 Halst.' 68, secus in Maryland, 5 Gill & 
Johns. 142. 

In Alabama, Indiana, Kentucky, Louisiana, Missouri, Mississippi, 
and Virginia, they are only admitted, as in England, in accordance 
with the rule of evidence. Cowen's note 400, to 1 PhiH. on Evi- 
dence.- While in Maine, New Hampshire, Massachusetts, Vermont, 
Connecticut, Rhode Island, Pennsylvania, Delaware, Maryland to a 
certain extent. North Carolina, South CaR>lina, Tennessee, and 
Ohio, the Books of a party, proved by his own oath, have been 
expressly permitted or recognized by statute. 1 Tol. Dig. 185; 
Conn. Revi Code 1821. Delaware Rev. Code 1829, p. 89; North 
Carolina Rev. Code 1836; South Carolina Stat. 1721; 1 Bay. 40; 
2 Bay, 262; 1 Dall. 238; 5 Conn. Rep. 496-7; 2 Mass. Rep. 217. 

In all cases, however, the general and necessary requisites seem 
to be alike in all the States in which this kind of proof is admitted — 
And the result of the cases may be stated as follows: — 

That original entries made by a party or his clerk, attested by the 
maker of the entry, will be admitted in evidence, where it appears 
that the entry was contemporaneous with the delivery of the good?, 
or the completion of the work, that the book was kept for the pur- 
pose, and that it is not the record of a past transaction, but a- part 
of the transaction itself, being made in the ordinary and usual course 
of business. — And this, although the maker remember nothing ol the 
" facts which they record. (16 WendeU, &86.) 

There are a few general rules on the subject which we will 
notice before we shall proceed to give an abstract of the Law of 
Pennsylvania in relation to this kind of evidence, as it has been 
recognized by judicial decisions in her Courts. 

The admissibility of Books of Account in evidence, is to be a 

question entirely for the Court. The Book is to be inspected," 

|107] and the party examined by the Court, and if it appears to have 

all the requisites before mentioned, it may go to the jury. 1 

Dall. 85; 2 Mass. 217; 4 Mass. 455; 13 Mass. 427; 1 Bay. 33-40; 2 

Bay. 173; 1 Halst. 95; 3 Halst. 68. 

It also appears that the book of a defendant is evidence, if it would 
jbe so considered, if offered by the plaintiff. N. C. Rep. 44. 
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It is evident from the form of oath the party (swearing on a voir dire) 
cannot be a general witness, but he may testify to collateral circum- 
stances necessarily connected with the principal subject Shaw v. 
Levy, 17 Serg. & R. 90, 100; 4 Conn. R. 292; Kirby 209; 7 Conn. 
13li2 Root 130. 

But the general credit of the witness may be impeached as in 
other cases. 3 Munf. 314; 2 Har. & M'H. 380. 

And the entry must be sworn to by the party who kept the book, 
if he is within the jurisdiction of the Court. App. to 1 Browne R. 42; 
1 Binn. 234; 1 Bay. 4; 1 Bay. 119; 3 Pick. 96. Where the clerk 
who made the entry was temporarily absent, on proof of handwriting 
the book was allowed in evidence. Hay v, Kramer, 2 W. & S. 137. 

1. What may be proved by book entries. 

Entries made by a party himiself, are only evidence to charge the 
defendant for goods sold and delivered^ or toork done. And a book of 
original entries kept by plaintiff, is not admissible to prove the num- 
ber of days "a vessel had laid at the plaintifTs wharf, in order to 
charge the defendant with wharfage. Wilmer et al. v. Israel; 1 
Browne 257. Nor for money lent or money paid. 1 Yeates 537; 5 
S. & R. 231 ; 12 Johns. 462; 4 Halst. 268. Nor to prove work done 
for defendant by plaintiifs* servant. Wright v. Sharp, 1 Browne 
344. An entry in defendant's day-book, that he had received goods 
to sell on commission, was ruled inadmissible in an action for the 
price of the goods. Baisen v. Hoff, 1 Yeates 198. Nor would it 
be evidence of delivery of goods to be sold on commission. Murphy 
V. Cress. 2 Wharton 33. Nor to charge any one but the original 
debtor. Poultney v. Ross, 1 DalK 238. '*;• * \ . 

Where the demand was for the price of labour of the pfnii^lifF, in 
digging coal for the defendant, and plaintiff swore that the waggoner 
who was hired by the defendant to haul the coal from the pit, made 
a return to him every day after the coal was delivered, and that he 
made the entries himself in the book as the returns were thus given 
in, it was held that the book was admissible, although the waggoner 
was not produced. Jones v. Long, 3 Watts 325. The plaintiff's 
book of original entries is good evidence to prove a sale and delivery 
of lime, and it is not necessary to produce the carters by whom it 
was delivered. Curren v, Crawford, 4 S. & R. 3. 

The day-book of a consignee was ruled evidence to prove his dis- 
bursements in the outfit of a vessel in a foreign port, in an action 
against the owners of the vessel. Seagrove v. Redman, 2 Yeates 
254. And where in an action against A, a partnership between 
A. and B. is sworn to by a clerk of one of the partners, the [108] 
books of B. may be given in evidence to fortify or discredit 
the testimony of^the witness. Myer et al. ih Brumaux, 3 Yeates 301 

But a book kept by an agent, and containing copies of invoices?, 
is not evidence of the sale and delivery of goods. Cooper i;. MQ^elli 
4 Yeates, 341. 

7* 
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A day-book is prima facie evidence of the prices as well as the 
sale and delivery of goods. Ducoign v. Schreppel, 1 Yeates, 347 

A book of original entry is not evidence of the delivery of goods 
under a previous contract, for their delivery at difierent distinct pe- 
riods. Lower et al. v. Whitehead, 10 Watts 249. 

But the book of original entry is not the only evidence of the 
claim for work done> or goods sold and delivered, which may be 
proved aliunde. Adams v. Col. St. Boat Ca 3 Wharton, 75. 

[7b be Continued,] 



WHAT IS SPECIAL PLEADING? 

APPENDIX. 

The entire passage from which the quotation in page 71 is taken, ia aa follows:^ 
FURTHER IMPROVEMEKTS IN THE LAW OF ACTIONS. 

The Actions now in ordinary use io be Retained, 

An opinion is entertained by some persons that all distinctions as 
to Form of Action should be abolished, and that the plaintiff should 
be allowed to state the circumstances of his claim or complaint, in 
ordinary language, free from all restraint of technical method; and 
there are others, who, without rejecting forms of action altogether, 
think that those which are now established should be resolved into 
more convenient and simpler divisions. We cannot, however, per- 
suade ourselves, that with respect to the forms now in common use, 
any considerable change would be expedient, with the exception only 
of the new shape, which, in our second Report, we have proposed to 
give to the Action of Ejectment. It is not that we are insensible to 
certain imperfections and inconveniences incident to these forms, for 
wc feel that their classification is arbitrary and otlierwise defective. 
But in this, as in so many other cases, we are presented with a choice 
of difficulties. To those who have observed the inconveniences which, 
in other systems of judicature, are found to flow from the want of 
fixed forms of action, it will scarcely be doubtful that they are an 
invention of real merit and importance. They lend most materially 

to secure that certainly in the right of action itself, which is 
[109] one of the chief objects of jurisprudence; they form a valuable 

check to vagueness and prolixity of statement; and in this and 

Other respects they are essential to the convenient application of the 

rules of pleading; a system, the great advantages of which we have 

elsewhere endeavoured to illustrate. 

If forms of action then are to be retained, we think it better to 



OHmiKUGTiyB LAROBNT. 100 

adhere to those particular forms to which we have been long accus- 
tomedy than to explore others framed upon new principles. Much 
confusion and uncertainty as to the right of action itself would proba^ 
bly be generated by such a change, and so much of our course of 
pleading would also be unsettled by it^^hat in this point of view alone 
more advantage would be lost than gained. In short, to innovate to 
any considerable extent upon this part of our juridical system would, 
in our judgment, be to disturb foundations, and to endanger the safety 
of the whole structure. But while we would, for this reason pre- 
serve the forms of action which \ti practice are familiar, very differ^ 
«Dt considerations attach to those which have fallen into disuse, and 
which experience has thus proved to be redundant. That remedies 
of this description should still continue to be competent in point of 
law is a considerable inconvenience; for while this is the case, it 
will sometimes happen, that, to serve a particular purpose, suitors 
will be advised to resort to them; and the natural tendency of obso* 
lete methods, when brought into occasional and temporary use, is to 
revive abstruse questions of law, and often to entangle the Court and 
the parties in mere difficulties of form. 

There is at present no authoritative enumeration of actions in the 
law of England, but the Register contains a variety of writs, and is 
said to comprise most of those for which authority is to be found. 
By the abolition already recommended^ of Real and Mixed Actions^ 
and of Account, Annuity, and Deceit, the greater part of the forms 
preserved in this repository would be swept away. But others would 
remain, as Kttle known in practice, and of as little value; and we 
think, for the reason already stated, that it would be expedient to 
deal with them in the same manner, and to retain only those uKKles 
of remedy which have been found adapted to the exigencies of mo* 
dern times. If any description 'of injury should exist (which we do 
not believe) that would not be reached by any of the ordinary actions, 
it would be more consistent with sound policy to provide for it, by 
suitable regulations, under the authority of parliament, when dis- 
covered, than to consider its possible existence as a reason for allow* 
ing a number of antiquated and inconvenient forms to encumber our 
catalogue of civil remedies. We propose, then, to simplify the Law 
of Actions, by discontinuing all those which are now maintainable 
between subject and subject, the following usual or well known modes 
of remedy only excepted; viz. Covenant, Debt, Detinue, Dower, 
Ejectment (under its new form and denomination of Plea of Land,) 
Mandamus, Prohibition, Quare Impedit, Replevin, Scire Facias, 
Trespass and Trespass on the Case (including Assumpsit and Trover.) 



CONSTRUCTIVE LARCENY- [110] 

This is not a modern doctrine. In the year Book 21 £L 7, 
14, is the following case: 
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In the bang's Bench, Cutler, Sergeant and Pigott Apprentice, were 
at the bar. And Pigott asked the question of Cutler; — If I deliver a 
bag with money to my servant to keep and he flees and goes from 
me with the bag — is it felony? Cutler said yes; for so long as he is 
in my house, or with me, that which I have delivered to him is 
adjudged to be in my possession. As my butler, who has my plate in 
keeping; if he flee with it, it is felony. The law is the same, if he 
who has my horse in keeping, goes away with him: And the reason 
is they, (viz. the plate and the horse) are always in my possession. 
But*if I deliver a horse to my servant to ride to market, and he flee 
with him, it is not felony; for he comes lawfully to the horse by 
delivery. And so it is, if I give him a bag, to carry to London; or 
to pay one, or to buy something, and he flee with it, it is not felony; 
for it is out of my possession and he came to it lawfully. PigctL 
This may well be; for the master in all those cases has a good action 
against him, namely^ Detinue or the action of Account 

The reader may find a full discussion of this point in Stamf. P. C. 
Lib. L Larceny, C. 15. p. 25. See also, 3 Ed. 4. 9.-52 H. 3; 7— 
21 H. 7. 15. for the same purpose. 



[Ill] District Court roa fee City and County of Philadelphia. 

Paul V. Fitch. 

In an action against th^ snrety in an Insolvent Bond an Affidavit of Defence, ttatiBg^ 
that the Debtor had made application to the Court of Common Pleas at the next term 
after filing the Bond, that he had appeared on the day appointed for hearing; had been 
bound over, and was now attending in the Coart of General Sessions for trial for firan^ 
dulent insolvency, was ruled to be sufficient. 

A fiiilure to obtain a discharge the next term is not a forfeiture of the Bond, and the 
condition would be saved by surrendering the principal on execution upon the expiration 
of his imprisonment for fraudulent insulvcncy. 

This veas an action upon an insolvent bond, dated August 11th, 
1841, with condition (according to the act 16th June, 1836, § 6,) that 
J. K. should appear at the next term of the Court of Common Pleas 
of Pliiladelphia County, (which commenced on the third Monday in 
September) and then and there present his petition for the benefit of 
the Insoivant Laws. 

The defendant was surety in that bond. He filed an affidavit of 
defence under the 2d sect, of the act 28th March, 1835, to establish 
the District ,Court for the City and County of Philadelphia, setting 
forth in substance that the said J. K. did appear at the next Court of 
Common Pleas, and did present his petition for the benefit of the 
insolvent laws, and was heard by the said Court on his petition; that 
on the 5th January, 1842, the said Court decided that there was 
ground to believe the said J. K. had conveyed away part of his 
estate with intent to defraud bis creditors, and thereupon the said 
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Court committed the mid X K. (o the jail of Phiiadel|[>hia County, 
ibr trial at the Court of General Sessions for the said County. The 
defendant abo averred in his affidavit^ that a bill of indictment had 
been found against the said J. K^ which was pending and undeter- 
mined* and that the said J. K. was in daily attendance upon the said 
Court of Sessions, for the purpose of having it tried or disposed oil 
The defendant also averred in his affidavit, his belief and exfjectatton 
that the said J, K. would be acquitted, and that afterwards he would 
be discharged by the Court of Conomon Pleas as an insolvent debtor, 
upon his petition as aforesaid. 

The opinion of the Court wa^ delivered by Judge Jones. [112] 
The condition of the bond required by the 6th section of 
the act of 16th June, 1836^ contains an alternative, the first branch 
of which is made to defendant upon time. It is this: — that the debtor 
shall appear at the next term of the Court, &c. and then and there 
inresent his petition, and comply with the re<]uisitions of the law and 
abide all orders of the Court, &a It is impossible, however, that cJl 
these things should be done at the time appointed in the condition, in 
those counties where the term is limited to one or two weeks. In 
practice nothing is done by the debtor in such counties, at the term 
mentioned in the condition of the bond, but to appear and present his 
petition and schedules of property, &c., and take the order of the 
Court relative to the time of hearing and the notice to be given to 
creditors. The hearing does not take place until the succeeding 
term, and it may be, and sometimes is, postponed by the Court to a 
still later term. 

Weteannot suppose therefore that the Legislature intended that 
all the things mentioned in the first branch of the condition should 
be fully performed at the time mentioned; nor can we suppose it 
was the intention of the Legislature to require the debtor to surren- 
der himself for such a default, merely in respect to the time men- 
tioned, because that would give him only partial relief from impri- 
sonment, in almost every county of the Commonwealth, inasmuch as 
the organization of the Courts and the arrangement of their terms, 
would make such default unavoidable. But the condition, if strictly 
construed, would require the debtor to surrender himself during the 
term in case he should not previously obtain his discharge, were it 
not for a qualifying clause in the condition which I shall presently 
notice; for there is no time limited for tlie surrender, or for the per- 
formance of any of the things nnentioned in the condition but the 
next term. To avoid this result, the obligation of the debtor to sur- 
render himself is not made to depend simply upon his failure to do 
all the things mentioned in the first branch of the condition aithe ^ 
next termy but upon his failure in that respect, and also upon his 
failure ultimately to obtain his discharge aa an insolvent debtof. 
The words are, *Uhai the said debtor shall appear at the next term» 
&c and then and there , present bis petition, &c., or in default 
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thereof, and if he fail in obtaining his discharge as an insolvent 
debtor, that he shall surrender himself, &;c." These last words sus- 
pend the forfeiture as well upon the ultimate failure to obtain his 
discharge, as upon the previous clauses of the condition. 

6ut while his petition is depending, and the possibility of his dis- 
charge under any of the provisions of the act remains to the debtor, 
he cannot be said to have failed to obtain his discharge. Besides the 
effect of these words is to give the- Courts to some extent a discre- 
tionary power; for if the debtor should make default in the perform- 
ance of some of the orders of the Court, in respect to time or other- 
wise, yet if the Court see cause still to proceed, and uitimaiely 
[113] to discharge the debtor, the forfeiture of the bond would be 
prevented by force of the words under consideration. 

In the case before the Court, it appears by the affidavit that the 
debtor was committed to jail for trial under the 42d section of the 
act, that he was afterwards let to bail on the criminal charge, that 
a bill had been fcvund against him by the grand jury, and that he was 
daily attending in the Court of Sessions for the purpose of having 
the indictment tried or disposed of, according to law. 

By the 44th section it is provided, that if indictments under the 
42d section shall not be tried at the second session after the commit- 
ment of the petitioner, (unless postponed at his instance,) or if upon 
trial he shall be acquitted, it shall be the duty of the Court to dis- 
charge him from imprisonment. The debtor in this case therefore 
may hereafler obtain his discharge in pursuance of this provision of 
the act, and therefore the condition of the bond is not yet forfeited. 

The 44th section of the act, contemplates that the debtor iS in pri- 
son at the time of the discharge, but the reason is that the 42d section 
requires the Court to commit the debtor, if they have reason to believe 
he has been guilty of fraud. The act does not forbid the taking of 
bail, although it does not provide for it. But inasmuch as the debtor 
is committed for some criminal matter, and not upon the process of 
execution, it is competent for the Courts having criminal jurisdiction 
to let him to bail, and if they do so, the bail is in lieu of the imprison- 
ment, and a discharge under the 44th section is a discharge from 
imprisonment under the criminal charge, as well as a discharge upon 
his petition, because the commitment for trial under the 42d section 
is a part of the proceedings upon the petition filed, in compliance 
with the condition of the bond. 

The affidavit concludes with an averment that the defendant con- 
fidently believes and expects that the debtor for whom he is bound, 
will on the trial of the indictment be acquitted. This was quite 
unnecessary. The surety in a bond like this does not undertake that 
his principal has not been guilty of fraud in his previous transactions, 
but only that he shall faithfully perform the several matters con- 
tained in the condition of the bond. If the debtor should be con- 
victed of fraudulent insolvency, and be punished according to law, 
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the condition of the bond would not for thai reason be finfeited, but 
it would be saved by the surrender of the principal in execution, upon 
the expiry of, his imprisonment under the sentence of the Court before 
which he shall have been tried. 

Upon the whole case then» my opinion is that this Rule should be 
discharged.  Rule discharged. 

^  [Pagefl 113 to 117 omitted. 



AN ACT [117] 

To Abdtish Imprisonment for Debt, and to Punish fraudulent Debtors^ 



Sbg. 1. In what cases Imprisonment for 
Debt abolished. 

Sbc. 2-3. When a Warrant of Arrest 
may be issoed by a Judge, and nature of 
the affidavit, of plaintiff required. 

Sbc. 4. Form of Warrant 

Ssa 5. How Warrant to be executed. 

Sec 6. Proceedings on hearing before^ 
tbe Judge. * 
. Sbc. 7. Power of the Judge as, to wit- 



Src. 8. When Judge may commit de- 
ftndant 

Sic. 9. Defendant may pay demand or 
give security therefor. 

Ssc. 10. Defendant may give bond not 
to remove property in certain cases. 

Sea 1 1. Defendant may apply for bene- 
fit of the insolvent laws. 

Sic. 1% How long defendant to remain 
in eustody, and how discharged. 
^ Sbc. 13. Defendant may present a peti- 
tion to Court of Common Pleas for benefit 
of this Act 

' Sbc. 14. The fbfm of petition, and pro- 
eeedings thereon. 

Sbc. 15. Power of Court as to assign* 
'nient, &.c. 

Sbc. 16. Powers and duties of assignees 
ftnd eflfect of discharge. 

Sbc. 17. Persons confined at passing of 
this Act, how discharged. 

Sbc. Id. Cost of proceedings under this 
Act, by whom paid. 



Src. 19. What shall be recovered on 
forfeited bond. 

Sec. 20. Fraudulent debtors, how to be 
punished. 

Sec. 21. Obtaining g^oods under false 
pretences, how punished. 

Src. 22. Bill of discovery. 

Sec 23. No execution against the per- 
son to be issued by an Alderman or Justioe 
but in certain cases. 

Skc. 24. No capias to issue against de- 
fbndant 

Src. 25. Plaintiff, non-resident, may oa 
giving bond, have a capias in certain, cases. 
. Si30. 26. Process of attachment against 
non-residents of the County. 

Sbc. 27. When Alderman may issue 
attachment, nature of bond and affidavit of 
plaintiff. 

Sec. 28. How such attachment shall be 
executed. 

Src. 29. Constable's return, Slc, 

Sbc. 30. Proceedinga before Justice al- 
^ ter return by Constabte. 

Src. 31. Re.hearing in certain cases. 

Sec. 32. Effect of such judgment in at* 
tachment 

Sec. 33. Conditions of Ixmds and recog- 
nizance for appeal, stay of execution, &c 

Src. 34. This act not to extend juri#- 
diction of Aldermen and Justices.— The 
provisions of Act, March 20th, 1810, not 
inconsistent with this Act, still in force. 

Sbc. 35. Duty of Court in certain cases. 



Sect. L Be it enacted by the Senate and Unise of Representatives 
ff iJic Commonxoealih of Pennsi^vania, in General Assembly met, and 
tt is hereby enacted by the authority. of the same. That from and after 
Ihe passage of this act no person shall be arrested or imprisoned on 
any civil process issuing out of any Court of this Commonwealth/in 
any suit or proceeding instituted for the recovery of any money due 
upon any judgment or decree founded upon contract, or due upon 
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MT contract, express or Implied, or for the recovery of any damnges 
for the noii-performaace of any contractv excepting in proceeding ai 
for contempt, to enforce civil remedies, actions for fines cir penaltiei^ 
or on promises to marry, on moneys collected by any pubiici officer^ 
or for any misconduct or neglect in office, or in any professional 
employment, in which cases the remedies shall remain as heretofore: 
Provided, That this section shall not extend to any person who shall 
not have resided in the State for twenty ^days previous to the com- 
mencement of a suit against him.* 

SfiX3T. 2. In all cases where by the preceding provisions of this 
act, a party to a suit cannot be arrested or imprisoned, k 
[118] shall be lawful for the party who shall have commenced a 
suit, or obtained a judgment in any court of record, to apply 
to any jodge of the court in which the suit shall have been brought 
for a warrant to arrest the party against whom the suit shall have 
been commenced, or the judgment snail have been obtained, where* 
upon the said judge shall require of the said party satisfactory 
evidence, either by the affidavit of the party making such application 
or some other person or persons, that there is a debt or demand due 
to the party making such application from the other party in the suit 
or judgment, in which affidavit the nature and amount of the indebt- 
edness shall be set forth as near as may be^ 

Sect. 3. If the demand set forth in the affidavit, be such that the 
party could not, accoitling to the provisions of this act, be arrested, 
and if the affidavit shall establish to the satisfaction of the judge, one 
or more of the following particulars to wit: 

That the party is about to remove any of his property out of the 
jurisdiction of the Court in which such suit is brought, with intent to 
defraud his creditors; 

Or, that he has property which he fraudulently conceals; 

Or, that he has rights in action, or some interest in any public at 
corporate stock, money or evidence of debt, which he unjuslly refiises 
to apply to the payment of any such judgment or judginents, whtch 
shall have been rendered against him, belonging to the complainant; 

Or« that he has assigned, removed, or disposed of, or is about to 
dispose of, any of his property with the intent to defraud his creditors; 

Or, that he fratiduientiv contracted the debt or incttrred the ebli- 
gation respecting which suit is brought; 

It shall be the duty of the said judge to issue a warrant of arraal 
in the form following, to wit: 

Sbgt. 4. County, ss* 

The Comtnoftweftllh of Pennsylvania, !?o the Sheriff or any CSoii^ 
Klabie of — County, Greeting: 

Whereas, complaint has this day been made before me, on fh^ 
^th (or affirmation as the case may be) of (here insert the name df 

m 
m 

^This proviso, requiring twenty dtfs teaidexkt^ hai been Itpdalel. 
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tbe party making the aflklavit) setting forth (here briefly set forth 
the complaint.) 

These are therefore to command yoa to arrest the said  , and 
bring him (or them as the case may be) before me at my office in 
(here insert the residence of the judge,) without delay, to be dealt 
with according to law. -And have you there also this precept. 

Witness my hand, at ^ this  day of— • , Judge% 

Which warrant shall be accompanied by a copy of all affidavits 
presented to the judge, upon which the warrant is issued, which shall 
be certified by sSuch judge, and shall be delivered to the party at the 
time of serving the warrant by the officer serving the same. 

Sect. 6. The officer to whonv such warrant shall be de- 
livered, shall execute the same by arresting the person or [llSj 
persons therein named, and bringing him or them before the 
judge issuing the warrant, and shall keep him in custody until he 
shall be duly discharged or committed as hereinafter provided. 

Sect. 6. On the appearance of the person so arrested, before the 
judge, he may controvert any of the fiicts and circumstances, on 
which such warrant issued, and may at his option verify his allega- 
tions by his affidavit, and in case of his so verifying the same, the 
complainant may examine him on oath, touching any fact or circum- 
stance material to the inquiry, and the answers on such examination 
shall be reduced to writing, and subscribed by him, and the officer 
conducting such inquiry shall also receive such other proof as the 
parties may offer, either at the time of- such first appearance or^t 
such other times as such hearing shall be adjourned to, and in case 
of an adjournment the judge may take a bond with or without surety 
for the appearance of the party arrested at the adjourned hearing. 

Sect. 7. Tlie judge conducting such inquiry shall have the same 
powers to issue subpoena to enforce the attendance of witnesses and 
to punish witnesses refusing to testify as is vested in the Court of 
which he is a judge. 

Sect. 8. If such judge is satisfied that the allegations of the com* 
plainant are substantiated, and that the party arrested has done, or 
is about to do any one of the acts specified in the third section of 
this act, he shall issue a commitment under his hand, reciting the 
facts of the case, and directing that such party be committed to the 
jail of the county in which such hearing is had, to be there detained 
until he shall be discharged by law, and such party shall be com- 
mitted and detained accordingly. 

Sect. 9. Such commitment shall not be granted if the defendant 
shall pay the debt or demand claimed, with cost of suit and of the 
proceedings against him, or give security to the satisfaction of the 
judge before whom the hearing shall be had, that the debt or demandi 
with the costs of the suit and proceedings against him shall be paid 
withi interest, within sixty days, if the demand be in judgment, and 
the length of time for stay of execution given by law on debta of 

Vol. I.— No. 3. ' ^ ' 
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like amount has expired, and if the said length of time has not elapsed 
then, ihat the same shall be paid at the expiration of that time, if that 
shall be sixty days distant from the time of giving said surety, and if 
not then, that the same shall be paid within sixty days from the time 
of giving the same. If the demand be not in judgment at the time of 
giving said surety, the day of payment shall be regulated by the 
same rule, but in no case shall the party be required to give surety 
for the payment of the debt before the recovering Of judgment 

Sect. 10. Such commitment shall not be granted if the party 
arrested shall give bond to the complainant in a penalty of not less 
than twice the amount of the debt or demand claimed, with 
[120] such sureties as shall be approved by such judge, conditioned 
that he will not remove any property which he then has, out 
of the jurisdiction of the Court in which suit is brought, with the 
intent to defraud any of his creditors, and that he will not assign, 
sell, convey, or dispose of any of his property with such intent, or 
with a view to give a preference to any creditor for any debt, 
antecedent to such assignment, sale, conveyance, or disposition, until 
the demand of the complainant, with costs, shall be satisfied, or until 
thirty days after final judgment shall be rendered in the suit brought 
for the recovery of such demand; Prfjvided howevsTf That this section 
shall apply only to cases where the only fraudulent design established 
iigainst the party arrested is, that he is about to remove any of his 
property out of the jurisdiction of the Court in which such suit is 
Drought with intent to defraud his creditors. 

Sect. 11. Such commitment shall not be granted if the person 
arrested shall enter into a bond to the complainant in the penalty and 
with the securities prescribed in the preceding section, conditioned 
that he will, within thirty days, apply by petition to the Court of 
Common Pleas of the county, or to a judge thereof, if the Court shall 
not within that time be in session, for the benefit of the insolvent laws 
of this Commonwealth, and that he will comply with all the requisi* 
tions of the said law, and abide all orders of the said Court in that 
behalf, or in default thereof, and if he fail in obtaining his discharge 
as an insolvent debtor, that he shall, on the day of his so failing, sur- 
render himself to the jnil of said county. 

Sect. 12. Any defendant committed agreeably to the eighth sec- 
tion of this act, shall remain in custody until a final judgment shall 
have been rendered in his favour in the suit prosecuted by the cre- 
ditor, at whose instance he shall have been committed, or until he 
shall have assigned his property and obtained his discharge as pro- 
vided in the subsequent sections of this act, but such person may at 
any time be discharged by any judge of the county, on his paying 
the debt or demand claimed, and costs, or by giving the security 
for the payment thereof, as provided in the ninth section of this act, 
or on his executing either of the bonds mentioned in the tenth and 
eleventh sections of this act. 
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Sect. 13. Any person committed as above provjdedt or who shaQ 
have given the bond specified in the eleventh section of this act, or 
against whom any suit shall have been commenced in a Court of 
Record) in which such person, by the provisions of this act, cannot 
be arrested or imprisoned, may present a petition to the Court of 
Common Picas of the county in which he shall be imprisoned, or in 
which the said suit is pending, or to the judge thereof, praying that 
he may assign his property and have the benefit of the provisions of 
this act. 

Sect. 14. The petition aforesaid shall set forth all the matters 
required to be set forth by the ninth section of the act of the sixteenth 
day of June, one thousand eight hundred and thirty-six, extitled 
«*An act relating to Insolvent Debtors," and shall be verified [121] 
ID like manner. Upon the presentation of the said petition the 
Court or judge shall fix a time for the hearing of the same, which 
shall be during the next session of the Court of Common Pleals: 
Provided^ Thirty days shall intervene between the presentation of 
the petition and the time for hearing the same, and the petitioner and 
his creditors shall be heard before the judges of the Court of Common 
Pleas, unless the said Court shall make an order that a single judge 
shall hear the case and decide it, in which case the judge shall have 
all the powers herein conferred upon the Court. 

Sect. 15. The Court or judge shall proceed agreeably to the pro* 
visions of the aforesaid act of the sixteenth day of June, one thousand 
eight hundred and thirty-six, in causing notice to be given to the 
creditors of the petitioner, in deciding upon his case, in making orders, 
in permitting an assignment to be made by the said petitioner, in the 
oath to be administered to him, and in all proceedings thereafter 
touching his property, and shall have the same power over the trustees 
to whom an assignment shall be made as is therein specified. 

Sect. 16. The trustees of any debtor, to whom an assignment 
shall be made under this act, shall have the same powers, shall be 
liable to the same duties, and shall proceed in the same manner in 
all respects, to discharge the same as is given, imposed upon, and 
required of the trustees under the aforesaid act, and the rights of 
creditors and their remedies, shall be the same as under the said act, 
and the eflect of a discharge of the petitioner by the said Court shall 
be the same as under the said act so far as regards both his person 
and property, and all rights and remedies given by the said act, and 
all proceedings both civil and criminal thereby authorized, may be 
had the sanne as if they were hei^in fully enacted at length, so far 
as the same can be applied to the case of a debtor upon a contract 
only. 

Sect. 17. Any person who shall be imprisoned on civil process at 
the time of this act taking effect as a law, in a case where, by the 
preceding provisions of this act, such person' could not be arrested or 
imprisoned, may give ten days notice in writing to the plaintifii his| 
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agent or attorney, of his intention to apply to a j^dge of the Court of 
Common Pleas of the county in which he is imprisoned for a discharge 
from confinement Upon proof of such notice having been given, it 
shall be the duty of any judge of ^id Court to issue a writ of habeas 
corpus to the officer having such person in custody, to bring him 
before the said judge at a time and place to be named, not loss than 
Iwo nor more than six days thereafter. If the plaintiff, or his agent, 
or attorney, shall not have filed with said judge an affidavit setting 
forth such facts as are required by section third of this act, in order 
to obtain a warrant of arrest, and the case be such ian one that, the 
party, by the preceding provisions of this act, could not be impri- 
soned, it shall be the duty of the said Judge to make an order 
^22] discharging the party from imprisonment, but if such affidavit 
shall have been filed and the judge on hearing the case shall 
be satisfied that the imprisoned party, if at liberty, would be liable to 
an arrest under the provisions of this act, then and in that case the 
judge shall proceed in the same manner as if the party had been 
brought before him upon such warrant of arrest as hereinbefore 
provided. 

Sect. 18* When a complaint shall be made and a warrant of arrest 
issued,, or upon a hearing under the seventeenth section of this act, 
and the complaint shall be dismissed, the party making the same 
shall be liable for all fees to officers, and for all costs which the 

Earty arrested shall have incurred, and the fees of the officers shall 
e the same as for similar services in other cases. Witnesses shall 
receive the same fees as are allowed before justices of (he peace, 
but if the complaint shall be sustained, the party making the same 
shall recover the costs of the party arrested, upon the same being 
taxed or allowed by the proper officer, and shall be recovered wijS 
the other costs in the suit, . / 

Sect. 19. Whenever any bond given under the peceding sections 
of this act shall become forfeited by the non-performance of the con- 
dition thereof, the obligee shall be entitled to recover thereon the 
amount due to him on the judgment, with costs obtained in the ori- 
ginal suit. 

Sect. 20.^ Any person who shall remove any of his property out 
of any county with intent to prevent the same from being levied 
upon by any execution, or who shall secrete, assign, convey, or 
otherwise dispose of any of his property with intent to defraud any 
creditor,, or to prevent such property being made liable for the pay- 
ment of his debts, and any person who shall receive such property 
i^th such intent, or who shall, with like intent, collude with any 
debtor for the concealment of any part of his estate or effects, or for 
giving a false colour thereto, or shall conceal any ^ant, sale, lease, 
ftond, or other instrument or proceeding, either m writing or by 
parole,, or shall become a grantee, purchaser, lessee, obligee, or oth^ 
like party in ai^y such instrument or .piiQ$:eediQg, with the like irau- 
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dulent intent, or shall act as broker, scrivener, agent or witness in 
regard to such instrument or proceeding, with the like intent, such 
person or persons on conviction thereof in the Court of Quarter Ses- 
sions of the proper county shall be deemed guilty of misdemeanor, 
and shall forfeit and pay a S^um not exceeding the value of the pro- 
perty or effects, so secreted, assigned, conveyed, or otherwise' dis- 
posed of, or concealed, or in respect to which such collusion shall 
nave taken place, and shall suffer imprisonment not exceeding one 
year. 

Sect. 21. Every person who, with intent to cheat or defraud 
another, shall designedly, by colour of any false token, or writing, 
or by any false pretence whatsoever, obtain from any person any 
money, personal property, or other valuable things, upon conviction 
thereof, shall be imprisoned in the penitentiary, or in the county 
jail, at the discretion of the Court before whom he shall be [123] 
tried, not exceeding one year, or by fine not exceeding three 
times the value of the money or property, or other thing so obtained, 
or by both such fine and imprisonment. 

Sect. 22. No person shall be excused from answering any bill 
seeking a discovery in relation to any fraud prohibited by this act, 
or from answering as a witness in relation to any such fraud, but 
no such answer shall be used in evidence in any other suit or prose- 
cution. 

Sect. 23. No execution issued on any judgment rendered by any 
aiderman or justice of the peace, upon any demand arising upon 
Contract, express or inriplicd, shall contain a clause authorizing an 
arrest or imprisonment of the person against whom the same shall 
issue, unless it shall be proved by the affidavit of the person in whose 
favour such execution shall issue, or that of some other person, to the 
satisfaction of the alderman or justice of the peace, either that such 
judgment was for the recovery of money collected by any public 
officer, or for official misconduct. 

Sect. 24. No capias or warrant of arrest shall issue against any 
defendant in any case in which, by the provisions of the preceding 
section an execution on the judgment recovered, could not be issued 
against the body, and whenever a capias or Warrant of arrest in such 
case shall issue, the like affidavit shall be required as for the issuing 
of an execution by the provisions of said section. 

Sect. 25. Whenever a plaintiff shall reside out of this Common- 
wealth, he may, upon giving bond, with sufficient surety, for the 
payment of all costs which he may become liable to pay, in the 
event of his failing to recover judgment against the defendant, have 
a capias or warrant of arrest, if he shall be entitled to such writ, on: 
making the affidavit required in the twentv-third section of this act, 
or a summons, which may be made returnaolo not less than two nor 
more than four davs from the date thereof, virhich shall be served ati 
least two days before the time of appearance mentioned therein^ and 

• a» 
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if the same shall be returned* persooally served, the justice or alder- 
man issuing the same may proceed to hear and determme the case 
m the manner heretofore allowed by law. 

Skct. 26. Whenever, by the provisions of the twenty-fourth sec- 
tion of this act, no capias can issue, and the defendant shall reside 
out 'of the county, he shall be proceeded against by summons or 
attachment returnable not less than two nor more than four days from 
the date thereof, which shall bc\ served at least two days before the 
lime of appearance mentioned therein. 

Sect. 27. It shall be the duty of any alderman or justice of the 
peace, to issue an attachment against any defendant, on the applica- 
tion of the plaintiff, in any case where by the provisions of this act 
no capias can issue, upon proof by the affidavit of the plaintiff or 
some other person or persons to the satisfaction of the alderman or 
justice, that the defendant ks about to remove from the county 
[124] any of his property with intent t6 defraud his creditors, or has 
assigned, disposed of, or secreted, or is about to assign, dispose 
of, or ser.rele, any of his property with the likcf fraudulent intent, 
which affidavit shall also specify the amount of the plaintifTs claim, 
or the balance thereof, over and above all discounts which the de- 
fendant may have against him: Provided, That before such attach- 
ment shall issiiie,. the plaintiff or some one in his behalf shall execute 
a bond in the penalty of at least double the amount of the claim, 
with good and sufficient securities conditioned that in case the plain- 
tiff shall fail to recover a judgment of at least one half the amount of 
his claim, he shall pay to the defendant his damages for the wrongful 
taking of any property over and ab^)ve an amount sufficient to satisfy 
the judgment and costs, and that if (he plaintiff shall fail in his action, 
he shall pay to the defendant his legal costs and all damages which 
he may sustain by reason of said attachment. 

Sect. 28. Every such attachment shall be made returnable not 
less than two, nor more than four days from the date thereof, and 
shall be served by the constable to whom the same shall be directed; 
by attaching so much of the defendant's property, not exempt by law 
from sale upon execution, as will be sufficient to pay the debt de- 
manded, and by delivering to him a ropy of the said attachfnent, 
and an inventory of the property attached, if he can be found in the 
county, and if not so to be found, then b}' leaving a copy of the same 
at his place of residence, with some adult member of his family, or 
the family where he shall reside, or if he be a non-resident of the 
county, and cannot be found, then by leaving a copy of said attach- 
ment and inventory with the person in whose possession the said 
properly may be. 

Sect. 29. The constable shall state specifically in his return the 
manner in which he shall have served such attachment, and it shall 
be his duty to take the property attached into his possession unless 
the defendant or some other person for him, shall enter, into a bond 
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with sjuffiqi^nt -f urety in the penalty of doujble the iQm<>iapt of. the 
-claim, conditioned that in the event of the plaintiff recovering judg- 
pnent against him» he will pay the debt and costs, at the., expiration 
of the stay of execution given by law to freeholders, or that be will 
aurreoder up. the prpperty attached, to any officer having an execu- 
tion against him, on any judgment recorded in such attachment/ 

.S£CT. 30. If such attachment shall be returned personally served 
Upon the defendant, at least two days before the return day thereof, 
the alderman or justice shall, on the return day proceed to hear and 
determine the sajfne, in the same manner as upon a summons returned 
personally served. But if the same shall not have been so served, 
the alderman or justice shall issue a summons against the defendant, 
returnable as summonses issued by justices of the peace are now by 
law returnable, and if the said summons shall be returned personally 
served, or by leaving a copy at the residence of the defendant^ or 
that the defendant, after diligent inquiry, cannot be found in 
the county, then, in either case, the alderman or justice of the [125] 
peace shall proceed to hear and determine the cause, in the 
same manner as upon a summons personally served. 

Sect. 31. Any defendant against whom a judgment shall, have 
been rendered in any case where the attachment or summons, shall 
not have been personally served, may, within thirty days after the 
rendition of the same, apply to the alderma,n or justice rendering the 
same, for a hearing of the matter, and if he, or some other person, 
knowing the facts, shall, for him, make an affidavit setting forth that 
he has a just defence to the vvhole or part of the plaintifPs demand, 
it shall be the duty of the alderman or justice to open the judgment, 
and give notice to the plaintiff of the time when he will hear .the 
parties, which time shall be not less than four, nor more than eight 
days distant. On the said hearing the justice shall proceed in the 
manner directed in the thirtieth section of this act. 

Sect. 32. A judgment obtained before any alderman or justice^ in 
any suit commenced by attachment, when the defendant shall, not 
be personally served with the attachment or summons, and shall not 
appear, shall be only presumptive evidence of indebtedness in any 
scire facias that miay be brought thereon, and may be disproved ,by 
the defendant, and no execution issued upon such judgment. shall, be 
levied upon any other property than such as was seized under the 
attachment, nor shall any defendant in such case be barred of any 
set-off which he may have, against the plaintiff. 

Sect. 33. A defendant against whose body, by the provisions, of 
this act, an execution cannot be issued by an alderman or justice 
of the peace, shall be required, in order to obtain an appeal, stay of 
executioner adjournment, to give a bond or recognizance in, the 
nature of special bail, conditioned that no part of the property of the 
defendant which is liable to be taken in execution, shall be removed, 
secreted, assigned, or in any way disposed of, except for the neces- 
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sary support of himself and /amr1}% until the plaintifTs denoand shall 
be satisfied, or until the expiration of ten days after such plaintiff 
shall be entitled to have an execution issued on the judgment, obtained 
in such cause, if he shall obtain such judgment; and if the condition 
of such bond or recognizance be broken, and an execution on such 
judgment be returned unsatisfied in whole or in part, the plaintiff in 
an action on such bond or recognizance, shall be entitled to recover 
the value of the properly so removed, secreted or assigned. 

Sect. 34. This act shall not be construed to extend the jurisdic- 
tion of justices of the peace and aldermen to demands above one 
hundred dollars, and the same right which is given to the parties 
respectively, to appeal from the decision of an alderman or justice 
of the peace, by the act of the twentieth day of March, one thousand 
eight hundred and ten, relating to the proceedings of justices of the 
peace, is hereby given to the parties respectively, in proceedings upon 
summons or attachments issued by aldermen or justices of tbe peace 
under this act And all and singular the provisions of the said 
[126] act, and its several supplements not hereby expressly repealed, 
and not inconsistent with the provisions of this act, are hereby 
declared to be in full force, and to apply to the provisions of this act, 
so far as the same relates to proceedings before aldermen or justices 
of the peace, and to the powers of the courts of record over the 
proceedings of justices of the peace. 

Sect. 35. Alter the defendant in any case shall have executed the 
bond required by the eleventh section of this act, he shall not sell, 
assign or dispose of any part of his properly which is not exempt by 
law from execution except so far as* may be necessary for the sup- 
port of himself and family, until he shall be discharged. And if proof 
shall be made on the hearing before the judge, or the Court, that the 
applicant has so sold, assigned or disposed of his property, it shall 
be the duty of said judge, or of the Court, to refuse to make the order 
directed by the aforesaid act of the sixteenth day of June, one thou- 
sand eight hundred and thirty-six. 

Sect. 36. After the passage of this act the Secretary of the Com- 
monwealth shall immediatelv cause a suflicient number of copies of 
this act, to be printed by the printers of the bills of the House of 
Representatives, to supply every judge, sherifi^ prothonotary, alderman 
and justice of the peace in the'Slate, with a copy, which shall be by 
him transmitted to the prothonotaries of the different counties, and 
by them distributed to the officers entitled .thereto, the expense of 
which printing and transmission, shall be paid in the manner pro- 
vided by law for printing of the laws. 

Sect. 37. So much of any act as is hereby altered or supplied is 
hereby repealed. 

Approved, Jul/ 13th, 1843. 
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COUET PJVIPED. 

If th^ Jgdge^ of a Court be equally divided on ^n appeal, the decroe 
pr judgrp^Ot of the Court below is affirmed, the /^ntplppe^ 10 Wheat 
Pj5f So oq a writ of error, Etjling v. Qapk pf jJ. S. 11 Wheat, 59; 
9 Sin. 173; 3 3in. U3. If on a motion in arrest of judj^ment; judg- 
ment is en^^red on the verdict. JJ. S. y. Worral, 2 Dall 388. If on 
^ motion for ijL new trial the motion is rejectpd^ LT. S. v» Daniel, 6 
Wheat. 542 f 4 Bin. 157; 1 Johns. Hep. 118, et seq,; 4 Wash^ C. C. 
332, 3. If on a motion for judgment on a verdict, judgment is entered, 
Q^ill V. Benn^ 9 ]Bin. 100. In England if the House of Lords be 
equally divided, the judgment is affirmed, 1 4rch. Pract. 235. So in 
C^xn^ Sqaec 1 Arch. 240. If si Court be equally divided upon a 
lyrit of error, cqram nobhy no judgment can be given but bv consent 
If the Cogrt b^ djvided equally upon a question touching tne admis- 
sion of tesfimony, it seems the testimony must be rejectdd^ Steel v. 

[Pa^s 127 to 131 omitted. 



EVIDENCE— SHOP BOOKS.— 2. [181] 

'8. WAf?i the Ewtries should be made. 

Tl^ ^ntrie^ ^usit he n;^?de at or ne^r the time of t^e transaction 
jit is oie^nt tp record, though no precise time is jSxed by the Lavy^rr 
Cqrren v» <^rawford, 4 S. & JR. ,6. — Where it appeared that some of 
the entries were not made for several months after the tra,nsaction 
happened, aixd v^ithout distinguishing the regular from the irresCiIar 
(^tries, or any reason being assigned for the irregularity; the book 
was ruled inadmissible:— yance v. Fariess, 1 Yeates 321. 

The book of a Tailor to whom Cloth is delivered to make a garr 
ment, and w4^o swei^rs that the several entries were made at the 
time each bears date, but states that after he had cut out the work 
and delivered it to the journeyman, he made the charge, and that 
this was the manner in which he kept his books, is admissible in 
.evidence; — ^Kauehley v. Brewer, 16 S. j& (L 133. 

I the case of Rhodes t;. Gaul, ^ Rawje 404, it was decided, that 
a book containing entries made when the goods were prderea biit 
,l)efore they :were delivered, was not admissible-^And th?it the deU- 
yery of the goods cquld not be proved by certain arbitrary 
marks or signs affi^ied to the entry of each article; not for [132] 
the purpose of charging the Defendant but to inform the por- 
ter, so as to prevent a second delivery, particularly when it appears 
that the signs or marks were not all made by the same person, — 
secus Thompson t;. Bullock, 2 Miles 269. 
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Entries transcribed from a slate, or from loose slips of' paper, and 
not transferred for some days afterwards, are not admissible: Kess- 
ler V. M'Conachy, 1 Rawle 455; Ogden v. Miller's Exrs. 1 Browne 
147; Vicary v* Moore, 2 Watts 451. — Nor will any custom make 
them evidence; Forsyth v, Norcross, 5 Watts 432. But in an action 
for work and labour by a Blacksmith, where the entries had beea 
made on a state by a journeyman, and some days afterwards trans- 
ferred to the book by the plaintiff, it vras held that the book supported 
by the testimony of the journeyman, that the work was done and the 
price about the same as charged, was admissible — M'Coy v. Lightner^ 
2 Watts, 

And where entries were made on a Card with pen and ink and 
transcribed the same evening or next day into the book, is to be 
considered a book of original entries — Patton v. Ryan, 4 Rawle 408. 
But entries transferred from a memorandum book after the day suc- 
ceeding \|ie transaction, are not evidence — Cook v. Ashmead, 2 
Miles 268. 

Entries must be made in the general course of business in which 
the party is engaged, and must not be delayed over one day unless 
under peculiar circumstances — Walter v. Bclllman, 8 Watts, 544. 

When goods are selected and set aside to be sent to the purchaser^ 
then is the time to make the entry of a charge against the purchaser 
—Parker v. Donaldson, 2 Watts & Sergeant 9. 

A Book in which the Defendant was charged with an account of 
goods sold, which account was in part copied from a memorandum 
in the hand-writing of the Defendant, being an Inventory of the 
articles (herein mentioned, with the value atiixed to each, was held 
not to be admissible as a book of Original Entries — Fairchild v. 
Dennison, 4 Watts, 258. 

An account against the plaintiff by a third person, merely proved 
by a Deposition to have been faithfully made out from the original 
Entries in the Books of the Deponent, is not competent evidence for 
the plaintiff. Nor would the books themselves be admissible with no 
better proof of authentication — Bidden v. Petriken, 5 Watts, 286. 

3. Books o^ Decedents. 

In an Action upon a Book account of a Decedent, it is only neces- 
sary to prove that they are the books of Original Entry, to admit ' 
them to go to the jury as evidence; and if evidence be afterwards 
given as to the time when the entries were made, this must be referred 
with the books to the jury — Van Swearigen v. Harris, 1 Watts & 
S. 356. See also 3 N. H. R. 232—9 Conn. R. 93—4 Mass. Rep. 
455—12 Pick. 169. 
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BANKRUPTCY. [133] 

Ciradi Court of the United States, MassachusetUf JunOf 1842, ai 

Boston, In Bankruptcy. 

In THB MATTER OF BfiNJAMIN RaVDALL AVD AVOTHEIU 

WheoB a party files a ToloDtary peiitiaa to be declared a Baokmpt, and afterwardi 
and before decree^ enters into a compromise and setUement with all his creditors, the 
Court will, on application of petitioner and payment of costs, allow the petition to be 
withdrawn. 

Whether the petition could be dismissed after a decree, QiMBre? 

This was a petition in bankruptcy, by Benjamin Randall and Timo- 
thy Reed, of Boston, traders and copartners. The petition stated in 
substance, that on the second day of March, 1842, one of the peti- 
tioners, Randall, presented to the judges of the District Court, a peti- 
tion that the said Randall, and the aforesaid copartnership, might be 
declared bankrupt, and be entitled to the benefit of the bankrupt act; 
that Timothy Reed, the other petitioner, then being dangerously sick, 
"was entirely ignorant of said proceedings, and did not join; that since 
the filing of the said |)etition, the petitioners had entered into a com* 
position, compromise and settlement with all their joint and separate 
creditors, and were desirous of proceeding' no further under their 
aforesaid petition; to which course the creditors consented. Where- 
fore the petitioners prayed, that all proceedings under their aforesaid 
petition might be stayed, and that the same might be dismissed. 

Upon the hearing and proofs ofTered in the District Court, it was 
ordered, "that the question whether upon the facts set forth in the 
said petition, the petitioners can and ought to bo permitted to discon- 
tinue proceedings under their original petition and to withdraw the 
same, or what relief shall be granted, be adjourned into the Circuit 
Court of the United States for this district, to be heard and determined 
by the Court" 

The cause now came on for argument in the Circuit Court, and 
was submitted to the Court by Rand and f^ske for the petitioners; 
there being no opposition on the part of the creditors. 

Story J, I have no doubt whatsoever in this case, that the prayer 
of the petitioners may and ought to be granted; and that all further 
proceedings should be stayed, and the petition dismissed, upon the 
payment of all the costs, hitherto incurred touching the same, and 
now remaining unpaid. The application is made before any decree 
has been passed in bankruptcy, declaring the petitioners, or either of 
them, to be bankrupts, and giving them the benefit of the act of con- 
gress. If the application had been made after such a decree, it 
might have involved other considerations; for the effect of such a 
decree would t^ to devest out of the bankrupt all his property and 
rights of property from that time, and to vest the same in the as*- 
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signee in bankruptcy, immediately upon his appointment I do not 
mean to say, that it might not even then be competent for the Courts 

upon proper proceedings, upon the application of all parties — 
[134] the bankrupt, the assignee, and all the creditors — to direct a 

stay of all further proceedings. That is a point, which need 
not be considered upon the present occasion; for here the petition 
has been filed by the voluntary act of the petitioner, (Randall), and 
there has been no proceieding in invitam by any of the creditors; dhd 
no rights have as yet positively attached in their favoulr, Vrhich thfe 
Court is bound to enforce in bankruptcy. It does not occur to mv 
mind, therefore, that there is any sound legal objectioQ to sCiay all 
further proceedings upon this petition, and to dismiss the same. It is 
in the nature of a supercedeas; and the grant of that is ordinarily a 
matter of sound discretion in the Court sitting in bankruptcy. It id 
by no means an uncommon function for the lord chancellor, sitting 
in bankruptcy, to award a writ of supercedeas to supersede the pro- 
ceedings on the commission, however rightfully it may have been 
issued, upon the application of the bankrupt, after he has been de-» 
creed a bankrupt, with the consent, not of all his creditors, but merely 
of all his creditors who have proved their debts. It is not, indeed, a 
matter of strict right; and the lord chancellor may, and often does, 
refuse to supersede it in ^uch a case, where opposition is made thereto 
by other creditors, or it might produce injustice. Ex parte King. 
^ Ves. jr. R. 40); Ex parte Stokes, (7 Ves. R. 408); Ex parte 
Duckworth. (16 Ves. R. 486); Ex parte Jackgon, (8 Ves. R. 533^; 
Ex parte Milnor, (19 Ves. R. 204); Ex parte Law, (4 Madd. R. 
273); sufficiently show the general practice aild the limitations and 
qualifications thereof.* A decree in bankruptcy being in legal con- 
templation an execution for the benefit of all the creditors, the Court 
will take care, that it shall not be superseded without good cause, 
and, where it is valid, not generally without the consent of all the 
creditors-t 

In the present case, I understand, that all the creditors, who ire 
known to be such, concur in this application. They have made a 
compromise and composition of their debts; and there is, therefore, 
no longer any ground to retain the petition; for the Court cannot 
presume, that any other creditor exists, or that any possible injury 
can occur from^ dismissal of the petition. The proper course is to 
stay all further proceedings, and to dismiss the petition, as I have 
already intimated, upon the payment of costs. 

I shall direct a certificate to be sent to the District court accordingly. 

* See also 1 Deacon, Law and Pract. in Bank., ch. xx. § 1, § 3/§ 3, § 4, p. 808 to 833, 
Archbold's Law and Pract. in Bank., by Flather, p. 336, edit 1842. 
t Ex parte Stokes, (7 Ves. 408). 
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Where a petitioner for the Bankrupt Law owes a debt in a fidu- 
ciary capacity, held, that the Court will decree petitioner a bank- 
rupt as to all other debts. 

Quaere? Whether there should be an exception of this debt in the 
decree for the discharge. 

Case of Levi H. Young, U. S. District Conn., Judson J. ^ 

Where one member of a partnership is decreed a bankrupt, 
held, that the decree operates as a dissolution of the partner- [135] 
ship, and the assignee becomes tenant in common with the 
solvent partner. 

It is not necessary for a member of a solvent partnership, peti- 
tioning for a decree of bankruptcy, to enumerate on his schedule the 
particulars of the partnership property, but he must set forth his pro- 
portion of his interest in said partnership effects. 

Case of Nicholas G. Norcross, U. S. District Court, Maine, Ware J. 



District Court or the United States, Western District of Penn- 
sylvania. — In Bankruptcy. — Before the Hon. Thomas Irwin. 

In the case of Joho H. Mellor, &, Co. 

July 22d 1842. 

The property mentioned in the schednle of a petitioner belongs to his eredttors from the 
time of filing his petition, and an injunction will be granted to stay proceedings, on an 
execution issued after the filing of such petition, unless it should be shown that the 
application was not bona fide. 

The question decided by the Court arose in the case of John H. 
Mellor & Co., who presented their petition for the benefit of the 
Bankrupt Law on the 6th ult., at which time the Court ordered cause 
to be shown on the 5th of September, why they should not be declared 
bankrupts. It seems, that on the day after this order was made, an 
execution was placed in the hands of the Sheriff of Allegheny county, 
in favour of Adams H. Gale & Co., by virtue of which the said 
Sheriff had levied upon various articles of household furniture, which 
were returned by the said petitioners in their schedules for the benefit 
of all their creditors, — in consequence of which they petitioned the 
Court for protection. 

Upon this petition the Court directed notice to be given to the exe- 
cution creditors to show cause why an injunction should not issue, 
to restrain the sale under said execution until further order. 

On the 22d of July, Magraw and Hamilton appeared for said 
creditors, and Mr. Austin for the petitioners. 

After argument the Court decided, "that from the time of filing a 
petition in Jbankruptcy, the petitioner is by law deemed a bankrupt, 
and the property mentioned in his schedule, if not secured by pre- 
vious lien, belonged to his creditors generally, and could not be 
legally seized upon execution by any one of them. That if it re- 
mained in possession of the petitioner it was in trust for his creditors, 

Vol. I. — No. a 9 
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and that after the decree in bankruptcy, their rights related back to 
the time of filing the petition, and that it would be the duty of the 
assignee in bankruptcy to demand such property, or to sue for it or 
its value, as circumstances might require. Unless, therefore, it was 
proved that the application for the benefit of the bankrupt act wa« 
not BONA TIDES made, an injunction would be directed to issue to pre- 
vent the sale of property mentioned in the execution until further 
order, with permission to the respondents to move to have it dissolved, 
in case the petition is not prosecuted, or in case a decree in bank- 
ruptcy should not be granted." 

[Pages 136 to 142 omitted. 

[142] Nobility it is said, originated by possessing a fief during 
three generations, and suc^, says Touliier, is the origin of nine- 
teen twentieths of the nobles of modern times. Fournel Hist, des 
advocats vol. 1. p. 73, 74 — 1. Toull. 156 note (11) Leisel Cout. p. 12. 

Attorney. No man" can be Attorney on both sides of the same 
cause, although by consent of the parties. 

Farresly, 47. 



3le|)ottj9 oe ^mtn in ISatil^irttiitcs. [i43] 

We announced in our last number, that an arrangement had been made with the 
Messrs. Kat, by which the decisions of his Honor Judg^e Randall, would be presented 
to the profession through this Journal. We give, in this number, three cases o^ prac^^ 
tice, which will be followed, in our subsequent numbers, by more important decisions. 
— Eds. 

PREFACE BY THE REPORTER. 

When the Messrs. Kav announced their design, some time since, 
of presenting to the profession the decisions of his Honor Judge Ran- 
dall, it was their intention to publish the reports in the form of a 
volume, and only when so many cases had been decided as would 
complete the book. The desire which has been expressed by several 
gentlemen, to be put into possession of these reports contemporane- 
ously with each decision, has induced an arrangement between the 
Editors and the Messrs. Kay, in virtue of which the reports will be 
published in this Journal. 

In case of the continuance of the bankrupt law, the design of re- 
porting decisions upon it, can scarcely fail to meet approvaL More 
than most laws of Congressional enactment, this statute comes home 
to mens' business and bosoms; and wherever its practical applica- 
tion is developed by judicial settlement, it is proper that the decision 
be recorded and made known. 

For the execution of his duty the reporter is more concerned. The 
Court whose decisions he contemplates reporting, resembles, essen- 



'* / 



FREFAOC 143 

tially, a Court of Nisi prius; — the Judge, however, performing the 
office of both Court and Jury. In a Court of Law, where facts are 
connected with a case, only as matter of foregone settlement, a re- 
port resolves itself into little more than the statement, consideration, 
and solution of a legal proposition; and the more nearly the whole 
is made to assume such an aspect, the more satisfactory the report 
is likely to prove. But where the settlement of law is embarrassed 
by entanglement with facts, and it becomes necessary to detail the 
contrarieties of conflicting evidence, a report is deprived of much 
of its symmetry, and of nearly all its legal beauty. Yet this 
detail of evidence cannot be avoided; for even in those cases [144] 
i?vhere the Court may reason upon such facts as are least 
disputed, it cannot be estimated how much the judicial mind may 
have been influenced in the choice of its, grounds; the strength or 
shading of its expressions; the training of its arguments or in other 
qualities of the opinion, by incidents of the case not made prominent 
in the opinion itself.' 

The eflect of an outline may be altered by the character of the 
filling up; and in a law case, it may happen that unless evidence in 
addition to that most relied on in the opinion, be presented, the lan- 
guage of the Court might pass for having decided either, more or 
less than it was intended to. 

In some of the cases already prepared for the press, the arguments 
of counsel are presented somewhat at large: it may be thought, too 
much so, — and that the plan (of late not unfrequently pursued,) of 
wholly discarding them, is preferable. The reporter has ventured, 
however, to believe that nothing has been gained, in this respect, by 
a departure from the style of the English reporters. The arguments 
of counsel, he has thought, tend to explicate a case, and to show 
whether the Court, in its judgment, have been well assisted by the 
learning and the talents which, through the conflict of professional 
ability, our judicial system designs to give the Bench. They enable 
the reader to perceive what points of the case the court considered 
as most tenable, and those which, by waiving, it regarded as not so 
clear. They impart truth, and proportion, and life to the report. 
More than all this. Do they not tend to give stability to judicial 
decision? A readiness to disturb the repose of established tenets is 
natural to the ever-active, searching spirit of this day; nor is it, at 
any time, easy to feel, that the learning and talents of the absent or 
the dead are as sterling as those to which existing influence lends 
impression. 

But if counsel, when about to bring up decisions in review as erro^ 
neous,. could perceive that however cogent and numerous are the 
arguments against the judgment they disturb, — that in all of them, 
and perhaps in much stronger, other counsel had been before-hand, 
is it probable that subjects once fairly settled, would b@ 30 oftoa 
regarded as still open to decision? 
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But while making these suggestions, the reporter is deeply sensible 
of his inability to do justice, by any report, to the talenis so con- 
spicuous at this bar. In the cases thus far prepared for the press, 
he believes that the points made at the arguments are correctly 
[145] reported, since in most cases the counsel have done him the 
favour to revise his report. To His Honour, Mr. Justicb 
Randall, however, he is particularly indebted. With the kindness 
which marks all his official relations, His Honour has condescended 
to revise and to verify the manuscript of every case. 

Prefixed to each case will be found its number on the Docket In 
case, therefore, of its becoming desirable to search the record, the 
reference to it can be made without difficulty. 

JOHN WM. WALLACE. 

Sept 1, 1842. 

MEMORANDUM. 

His Honour, Archibald Randall, late one of the Associate Judges 
of the Court of Common Pleas for the city and county of Philadel- 
phia, took his seat, for the first time, upon the bench of the District 
Court of the United States, forthe Eastern District of Pennsylvania, 
on the 11th day of April, 1842. His Honour's commission bore date 
March 8th, 1842, and the oath of office was administered to him, at 
his house, by Mr. Justice Baldwin, March 22d, 1842. The com- 
mission having been read in open Court, April 11th, 1842, his Honour 
proceeded to business. 

No. 45. 
Ex parte Bennet. 

The property of a petitioner in Bankruptcy is not divested out of him, until 
the decree has been made: hence, such property is subject to execution 
by any one of his creditors, until the time of the decree. 

Statement On the 29th March, 1842, Bennet filed his petition for 
the benefit of the bankrupt act, but before time enough had 
passed to obtain a decree of bankruptcy, one of his creditors 
issued a Pi. Fa. and levied on certain personal chattels re- 
turned and specified in BenneCs petition: and the property 
was just about to be sold by the sheriff. A rule having been 
Mr. Ches- granted to stay proceedings under the levy, Mr. Chester, in 
ter, in sup- support of the rule, argued as follows. The policy of the 
JJ^'* °^ ^® bankrupt act is equality among all creditors. Bennet has 
filed his petition, swearing to facts which show that he is 
entitled to be decreed a bankrupt; a decree will pass as 
matter of course. To allow Kfi.fcu to be executed jafter a 
petition filed, would defeat the olijects of the act, and en- 
courage frauds. A man need only confess a judgment to a 
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favourite creditor, and that creditor obtains his whole debt, Ex parte 
while other creditors are defeated; or, if this would be con- «"'«^- 



sidered a fraud on the act, he can facilitate, by mere inac- ^^'»^^^' 
tion, the obtaining of a judgment, if the creditor be a fovourite poVon^ 
one, or retard judgment, if the creditor be not a rule, 

favourite one; and all this in a manner which shall [146] 
render it impossible to say whether his action has 
been done in good faith, or not. It is much better to say, 
that when a petition has been filed, setting forth such facts 
as will entitle a parly to a decree, this property shall be 
protected. The law is thus settled in the Western District 
of Pennsylvania. Such a petition may properly have this 
efiect, for while it depends on various circumstances whether 
a party shall be discharged and certificated, a decree of 
bankruptcy comes almost in necessary sequence to the 
petition; and when the decree is obtained, justice is done 
to all the creditors alike. At all events, let the levv be 
continued till the time when the decree will, in ordinary 
course, be made; and if the petition be withdrawn, or the 
decree be refused, then let the sale be made. {Curia adv. 
vult) 

On a subsequent day His Honour gave his opinion. 

The bankrupt law enacts, that the property of every bank- His Hon- 
rupt who may, by a decree of the Court, be declared a ^^^' 
bankrupt, shall, ^^from the time of such decree, be deemed to 
be divested out of such bankrupt," and shall be vested by 
the decree in the assignee named by the Court, (§ III.) We 
can carry the policy of the act no further than the act itself 
has been pleased to define. By the terms of the act, the 
petitioner's preperty ceases to be his, only from the time of 
the decree. Before the decree passes, it must therefore be 
subject to execution. A decree does not necessarily follow 
the petition.' The petition may be withdrawn: the debts 
may be all paid: the petitioner may die, or other circum- 
stances may perhaps intervene before a deci'ee is obtained, 
and to prevent it. There will probably be found inconve- 
niences, whichever way the law be settled ; but it is obvious 
that if filing a petition in this Court, will prevent executions, 
a fraudulent debtor has a most simple resort to keep his cre- 
ditors at bay, until he can so arrange his concerns as efTectu- * 
ally to defy them. ine rule was discharged. 

No. 205. 
Ex parte Mifflxit. 

The protection from arrest given to suitors, extends to petitioners for the 
bankrupt act The privilege is regarded liberally; but the facts necessary 
to make out a c^ae for protection, must be proved otherwise than by the 
oath of the party who claims it 

9* 
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Ex parte 
MirnjN. 

Statement. 



Against 
the appli- 
cation. 

His Hon- 
our, May 
I7th, 1842. 



MifTLiii, a petitioner for the benefit, &c., had made an 
appointment to be at a Commissioner's office, on a certain 
Monday at eleven o'clock, a. m., on business connected with 
the petition^ The appointment was proved by the commis" 
sfioner. Not long aller making this appointment with the 
commissioner, he promised one Freeman to call at 
[147] his (Freeman's) store, on this same Monday, some 
time bofore eleven. The commissioner's office was 
one square south of the Court House (S. E. corner 6ih and 
Chestnut Streets,) and Freeman's store two squares north 
of the Court House. He did not call at Freeman's as he 
had promised to do, and on this same Monday, a few min* 
utes before eleven^ when close to the Court House, and 
walking in a course which might have been to either Free- 
man's or the commissioner's, he was taken on a ca. sai at 
Freeman's suit. He now applied to be discharged from 
arrest. Mifflin himself swore, that he left his residence, 
(some seven or eight squares from the commissioper's 
office,) at about half past ten o'clock, a. m.; and wishing to 
see his counsel, Mr. Ingraham, about his visit to the com- 
missioner, he stopped at Mr. Ingraham's office, (which was 
in course to the commissioner's,) but learning there that 
Mr. Ingraham had gone to CouVt, he went first to the Court 
House, and thence to the Athenaeum, (about a square east of 
the Court House,) to find Mr. T. who had been there, and 
that returning from the Athenaeum, and on his way to the 
commissioner's, he was taken by the sheriff. The whole 
deviation was about two squares, or about 300 yards. 

It was alleged against the application, 1. That the devia- 
tion was extravagant; 2. That the process wasfinaL 

His Honour* (declining to hear the argument on the 
other side,) said, that it was a simple question of intention. 
— Was Mifflin intending to go to the commissioner' s? The 
appointment had been duly proved. It was near to eleven 
o'clock, and Mifflin was just one square north of the com- 
missioner's office, and in the course to it. The appointment 
with Fjeeman was not material. Mifflin might have de- 
signed to go there before going to the commissioner's, or 
afterwards; nor was it important that he had deviated a 
square or two in going to the commissioner's. This privi- 
lege of suitors was regarded liberally. In point of time a 
party had been allowed a delay of three or four days, when 
the business which protected him called him away from his 
residence. No rule required a party to move to the spot in 
a straight line, and in the same line home again. It was 
important, however, that the appointment with the commis- 
sioner had been shown otherwise, than by Mifflin's oath, as 



]WaXXAOB'S cases IV BABTKROPTer. 147 

the oath of a party, alooe, would be insufficient There w^s ^ the mu- 

~ ~ ter of 

Danvoats. 



nothing in the objection that the process was final, as Free- ^^ ^^ 



man might issue an alias ca. sa^ The petitioner was, ac- 
cordingly, without hesitation. 

Discharged from arrest 

No. 486. [148] 

In the matter of Danporth. — An adverse Petition* 

Xb the axamination of a witness before the commissioner, the witness eannot 
refuse to answer a question which may sabject him to no other injuiy 
than one of a civil nature. 

On the 26th of May, 1842, Dawforth's creditors petitioned statement 
for a decree of bankruptcy against him; and one of the acts 
of bankruptcy specified in the petition was, that Danforth 
carrying on an individual business, and also a partnership 
with UiLDEBDRif, and his individual business being indebted 
to his partnership business, he had, on or about the I5th (^ 
February last, assigned various items of his individual pro- 
perty to his co-partner Hildeburn, for the security of the said ^ 
co-partner, and of the partnership creditors. It was referred 
to a commissioner to take proofs, &c., and among other 
witnesses called by the petitioner, was Hildeburn, the co- 
partner. Mr. Hildeburn submitted to the examination until 
he was asked, what was t/ie state of his knouJedge in regard 
to DanfortVs affairs at the time he accepted the assignmenL 
This he declined answering, and the refusal having been 
reported by the commissioner to the Court, the subject was 
discussed before His Honour, on a motion for an attachment. 

Mr. Ferdinand W. Hubbell, (with whom was Mr. H. Mr. Hub- 
BiNNET, Jr.,) on behalf of the witness, siaied that the inquiry beU against 
might prejudice the witness's rights in an action which, *^® "*®**^' 
thereafter, might be brought by the bankrupt's assignee 
against the witness to recover the assigned property. The 
two months mentioned in the proviso of the 2d section of 
the bankrupt act, having elapsed before the petition was 
filed, the witness's title to the property was indefeasible, 
unless he had notice of the act of bankruptcy, or of the 
intention of the bankrupt to take the benefit of the act. The 
question put to the witness bore directly upon these excep- 
tions of the proviso. He did not resist on the broad ground 
that a witness was not bound to answer questions which 
would subject him to civil injury. He considered that ques- 
tion, though at one time much debated, to be settled against 
the privilege of the witness; but he resisted on the ground 
of tne irrelevancy of the question to the issue. The act of 
bankruptcy was complete, without any reference to the 
knowledge of the witness as to Danforth's afiairs. Being 
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In the mat- irrelevant to the issue presented in the case, and being 
Daiworth c^P^^'® ^f prejudicing the witness's civil rights, the question 

'" ought not to be put to him. 

Mr. 6er- It was said by Mr. Gerhard in support of his rule, that 
hard, for any evidence tending to prove any ot the alleged acts of 
the motion. bankruptcy, was relevant. The assignment charged 

[149] to be an act of bankruptcy was not so, as of course, 
inasmuch as an assignment of part of a trader's efTects 
to a particular creditor did not necessarily infer fraud. (Eden, 
31-32.) It became an act of bankruptcy only when made 
in contemplation of bankruptcy, voluntarily^ and with an 
intent to give a preference to the grantee over general 
creditors. (Hartshorn v, Stodden, 2 B. d^ P. 582. Crosby 
V. Crouch, 1 1 East, 256.) The defence in this case would 
be, that the assignment was not voluntary, but was yielded 
' to importunity and threats. But this importunity must have 
been oona fide. If the threats had been made merely for 
the purpose of satisfying the decisions on the bankrupt law, 
they could not save the assignment from being an act of 
bankruptcy. Hildeburn's knowing that Danforlh's affairs 
were desperate may tend, at least, to throw light on this 
part of the case. Danforth's own knowledge as to his con- 
dition may, moreover, in some sort be inferred from that of 
Hildeburn. But the Court would observe, that the question 
of privilege^ (though, after, all, it had be6n made the basis 
of the argument on the other side,) had been expressly 
waived by Mr. Hubbell. The objection had been, irrele- 
vancy to the issue. But that was not a ground on which a 
witness could object; and in the present case the counsel 
appeared for the witness alone. The respondents had made 
no objection to the question. 
HiB Hon- His Honour, after hearing the argument, said, that the 
our* subject had, already, been in his mind, and that he was 

much inclined to think that the witness was bound to answer. 
iSut he would think of it. 

A day or two after, he said, that the witness was bound 
to answer the question, unless, by the answer he would 
accuse himself of something penal, criminal, or, infamous. 

{To be continued.) J. W. W. 



CASE OP CHARLES SMITH, Jr., 
Before Judge Conkling^ JV. />., JVeto York, . 

The mere filing of a creditor's bill against the bankrupt, without the serrice of an 
injunction, gives no such lien to the complainant as would prevail over the rights of 
the assignee in bankruptcy. 

The case was argued by Mr. Duer for the complainants in the 
creditor's bill, and Mr. Myers for the assignee, on a former day. 
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.The matter having been in the meantinie held under advisement, 
the court now decided that the assets passed to the assignee, and 
ordered the same to be delivered to him. Jude Conkling said he 
considered the point entirely clear, both upon principle and autho- 
rity. There was nothing in the cases cited by the counsel for the 
creditor, which, properly understood, militated at all against the 
conclusion he had formed. 

In the case of Corning & Norton v. White, (2 Page, 567,) [150] 
on which the counsel chiefly relied, the defendant, in his 
answer, admitted the judgment and execution of the complainants, 
and that he possessed equitable assets; but alleged that he had other 
judgment creditors, whose claims were unsatisfied. The only point 
involved in the case, and the only one decided therefore, was, that 
the complainants were entitled,' as the reward of superior vigilance, 
to a preference over the other creditors. The language of the chan- 
cellor is to be interpreted with reference to the facts of the case 
before him, and to the point in judgment. What he says of the 
effect of filing a bill, in giving a preference to the complainant over 
other creditors, is to be considered as descriptive of the nature and 
form of the proceeding, and has no reference to the particular ques- 
tion involved in this case. And his remark concerning the effect of 
such a suit upon the title acquired by the assignee of an insolvent 
debtor, is very far from importing that the filing of the bill alone 
creates a lien on the debtor's property. 

If obscurity rested upon the question before, (which however he 
did not admit,) it was removed by the recent decision of the Court 
of Chancery in the case of Hayden v. Bucklin, et al., in which it 
was held that an assignment by the judgment debtor of his property 
to a third person, ofter the filing of a creditor's bill, but before the 
actual service of a subpoena, was valid and effectual in favour of the 
assignee. In that case the injunction, which, together with a sub- 
poena, had been issued at the time of the filing of the bill, but which 
was not served until the day after the assignment, was, upon this 
ground, dissolved. His honour said a decree of bankruptcy cer- 
tainly could not be less efiBcacious than an assignment by the volun- 
tary act of the debtor himself, and he was bound to suppose that the 
Court of Chancery would so decide, and would at once, upon appli- 
cation, relieve the bankrupt from the injunction which had oeen 
issued and served subsequently to the decree in this case. 

It had been objected, that the court ought not thus summarily to 
decide upon the conflicting claims of the adverse parties. But it 
was the duty of the assignee in behalf of the creditors, at once to 
take into his possession the property of the bankrupt, and it is pro- 
vided by one of the rules made in pursuance of the act, that the 
assignee on proper evidence and on motion of the court, may have 
the reauisite order and process of the court put to him in possession 
of the oankrupt's estate, books, vouchers, accounts. To the demand 
of the assignee in this case, the bankrupt replied that a creditor's 
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bill had been filed against him the day before the decree of bank- 
ruptcy was entered, and that subsequently, and after the decree, an 
injunction had been served on him — that for this reason he must 
decline to surrender his books of account, &c. The assignee suppos- 
ing this to be an insufficient reason for his refusal, applied to the 
court as he was bound to do, in pursuance of the above mentioned 
rule. Notice of this application was ordered to be given to 
[151] the prosecuting creditor, who has appeared by counsel to resist 
the application of the assignee. 

The facts set forth in the petition of the assignee were distinctly 
admitted. Thus the question was directly presented for decision, 
whether the bankrupt could lawfully refuse to surrender the assets 
in question, and Judge Conkling said he did not perceive any ground 
on which he could justifiably refuse to decide it. He had patiently 
listened to the able argument of the counsel for the creditor, and had 
no doubt of the soundness of the conclusion at which he had arrived. 
The proceeding? it is true, was summary; but there was no dispute 
concerning the facts, and the parties had been fully heard upon the 
law. The act expressly required that the proceedings under it should 
be summary, and enjoined it upon the courts to take care that they 
should be brought to a speedy conclusion. In the case of Hayden 
V, Bucklin, already mentioned, precisely the same question was 
decided in the same manner, on a motion to dissolve the injunction 
— a proceeditig quite as summary as this. 

His honour said he was extremely solicitous to avoid even the 
appearance of collision with the state tribunals, and if he could pro- 
perly have left this controversy to be decided in the state court, he 
should have been glad to do so. But having been first presented for 
decision here, he conceived he had no right to refuse to pass upon 
it; and he regretted this necessity less than he should otherwise do, 
because he entertained not the slightest doubt that the decision he 
had felt himself compelled to make, was precisely that which the 
state court would have made had the question first arisen there. It 
was scarcely necessary, his honour said, to add, that according to 
his views of the matter, no conflict of jurisdiction could, in fact, 
possibly grow out of this proceeding, because the injunction from 
Chancery could operate, and was intended to operate, only on the 
property of the defendant, which, in the language of the bankrupt 
act, had, ipso facto, been divested out of him, and vested in the as- 
signee, by force of the decree of bankruptcy. 



BANK OF KENTUCKY. 

From an aet fi>r the lelUement of certain incidental expenses on the unfinished linea ot 

canal, and for other purpoees. 

Section IS. Be it enacted^ &c., That the president, directors, and 
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company of the Bank of Kentucky, a corporation created and estab- 
lished by an act of the General Assembly of the Commonwealth of 
Kentucky, be and the same are hereby authorized to proceed in 
equity, in the Court of Common Pleas, in and for the city and county 
of Philadelphia, against the Schuylkill bank in the city of Philadelphia; 
and any other person or persons the complainants may think fit, to 
make a party defendants either by a new and original bill or 
bills, or by amending and enlarging any bill or bills now pend- [152] 
ing in said court for the settlement and decision of all con- 
troversies, complaints, claims and questions, between said banks, and 
especially all and every controversy, complaint, claim and question 
arising out of certain alleged excessive issues, of stock purporting to 
have been duly issued, and purporting to be certificates of stock, of 
the said Bank of Kentucky, or liability or liabilities therefor, and 
commonly known by the name Of "Spurious Stock,'' or out of any 
disposition or transfer of the same, or any part thereof, or any liability 
arising therefrom, and all and every account or accounts between 
the said banks, of what nature or kind whatsoever, so as to make a 
final end thereof, and that in such proceeding it shall not be necessary, 
nor required, nor allowed to make or bring in any other party or 
parties but the said banks, except as aforesaid, and that the said court 
be and hereby is authorized to take cognizance and jurisdiction of any 
suit or suits, in equity so as aforesaid instituted or to be instituted, 
and to proceed therewith to hear and determine the matters afore- 
said between the said banks, and without other parties than as afore- 
said after the manner and course of a court of equity, and to make 
such final decree thereon and to ffrant such relief as to justice and 
equity shall appertain, and to make all orders and references, direct 
issues and decide all incidental questions which may arise, and take 
all measures for the security of money, funds, or other things of 
value which it may seem necessary to bring into court or otherwise 
place in safety, and exercise all other powers over the parties, the 
case, and the funds, money, or other things of value aforesaid, and 
employ the same means to enforce the final decree as are usual in 
Courts of Equity or are authorized by law in other cases. Provided 
always, That whatever sum or sums of money shall be decreed to 
and recovered by the complainants in the premises aforesaid, shall 
be paid into Court and distributed pro rata among the holder or 
holders of the said "Spurious Stock," in proportion to their respec- 
tive amounts, and that the said be and hereby is authorized and 
directed to use such means as may seem to said Court necessary 
and proper for fully effectuating this provision. Provided also. That 
nothing in this act contained, or that shall be done under the autho- 
rity thereof, shall be deemed, construed or taken in any way to inter- 
fere with, impair or aflect the rights or claims of any person or per- 
sons, not a party to said suit or suits, nor to hinder him or them 
from prosecuting any suit or suits at law, or in equity, which such 
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person or persons may or might have or shall hereafter become 
entitled to have» and no decision of any question made in the suit or 
suits herein, and hereby authorized, shall conclude, prejudice, or 
afiect any such person or persons, the intention of Jhis act being to 
reserve to all and every such person or persons their full rights and 
remedies, save and except that those who mav receive any portion 
under the next preceding section shall be bound to give credit for the 
same. 

Section. 13. That in the proceedings authorized by the first 
[153] section of this act, the Bank of Kentucky, shall be taken and 
considered as representing the holders of the said "Spurious 
Stock," and suing not only for their own use, but also for the use of 
the said holders, without prejudice, however, to the said holders, and 
reserving their rights aforesaid, and especially reserving any right or 
rights which such holder or holders may now have against the said 
Bank of Kentucky. 

Section 14. That any person or persons, body politic or corpo- 
rate, being the holder or holders, of the said spurious stock, or any 
portion thereof, be and the same are hereby authorized to proceed by 
bill in equity in the said Court of Common Pleas, or in the Supreme 
Court for the Eastern District of Pennsylvania, against the said 
Schuylkill Bank, and other person or persons, the complainant or 
complainants may think fit to make a party defendant for the settle- 
ment and determination of all controversies, complaints, claims and 
questions, between the parties arising out of or touching the said 
spurious stock held by the said complainant or complafnants, or out 
of the issuance thereof, or out of any sale, transfer or disposition 
thereof, or touching or concerning the liability of said Schuylkill 
Bank, to the complainant or complainants, for or on account of said 
spurious stock held by them. And that in such proceeding, it shall* 
not be necessary, nor required, nor allowed, except as aforesaid, to 
make or bring in any other party or parties. And that the said 
courts be ?ind they are hereby authorized respectively to take cog- 
nizance and jurisdiction of any suit or suits in equity that may be 
instituted or commenced as aforesaid, and to proceed therein and to 
hear and determine the matters thereof without other parties therein 
aforesaid, after the manner and course of a Court of Equity, and to 
malte such final decree therein and grant such relief as to justice 
and equity shall appertain, and to make all orders and references, 
direct issues if need be, and decide all incidental questions which 
may arise and take all measures for the security of money, funds, 
or other things of value, which it may seem necessary to bring into 
Court or otherwise place in safety, and exercise all other powers over 
the parties, the case, and the funds, money, or things of value afore- 
said, and employ the same means to enforce them, and to enforce 
the final decree, as are usual in Courts of Equity, or are authorized 
by law in other cases. 



ACTS OF ASSEMBLY. 153 

tion of this act, the Bank of Kentucky shall be taken and considered 
as representing the holders of the said ** Spurious Stock/' and su- 
ing not only for their own use, but also for the use of the said hold- 
ersy without prejudice, however, to the said holders, and reserving 
their rights aforesaid, and especially reserving any right or rights 
which such holder or holders may now have against the said Bank 
of Kentuckv. 

Section 14, That any person or persons, body politic or corpo- 
rate, being the holder or holders of the said spurious stock, or any 
portion thereof, be and the sanrie are hereby authorized to proceed by 
bill in equity in the said Court of Common Pleas, or in the Supreme 
Court for the Eastern District of Pennsylvania, against the said 
Schuylkill Bank, and other person or persons, the complainant or 
complainants may think fit to make a party defendant for the settle* 
ment and determination of all controversies, complaints, claims and 
questions, between the parties arising out of or touching the said 
spurious stock held by the said complainant or complainants, or out 
of the issuance thereof, or out of any sale, transfer or disposition 
thereof, or touching or concerning the liability of said Schuylkill 
Bank, to the complainant or complainants, for or on account of said 
spurious stock held by them. And that in such proceeding, it shall 
not be necessary, nor required, nor allowed, except as aforesaid, to 
make or bring in any other party or parties. And that the said 
courts be and they are hereby authorized respectively to take cog- 
nizance and jurisdiction of any suit or suits in equity that may be 
instituted or commenced as aforesaid, and to proceed therein and to 
hear and determine the matters thereof without other parties therein 
aforesaid after the manner and course of a Court of Equity, and to 
make such final decree therein and grant such relief as to justice 
and equity shall appertain, and to make all orders and references 
direct issues if need be, and decide all incidental questions which 
may arise, and take all measures for the security of money, funds, 
or other things of value, which it may seem necessary to bring into 
Court or otherwise place in safety, and exercise all other powers 
over the parties, the case, and the funds, money, or things of value 
aforesaid, and employ the same means to enforce them, and to en- 
force the final decree, as are usual in Courts of Equity, or are au- 
thorized by law in other cases. 



APPRAISERS OF CANAL DAMAGES. 

Board of appraisers abolished, and essessments of damages by canal commissioners to 
be final and conclusive. Canal board to continue three months. 

From a Supplement to the act passed the thirteenth day of April, one thousand eight hun« 
dred and forty-one, entitled "An act authorizing tne erection of an Academy for the 
use of the Sumncytown Society for the advancement of literature in Montgomery 
county, and for other purposes." 

Section 3.' The board of appraisers of damages, appointed in pur- 
suance of the provisions of the acts of assembly providing for as- 
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sessing the damages done to private property, by reason of the 
Pennsylvania canal or rail road passing through the same, or taking 
materials, be and the same is hereby abolished, and the assessment 
of damages provided to be made by the canal commissioners of the 
damages aforesaid, shall be final and conclusive, and the authority 
given the board of appraisers of damages by the act of the sixteenth 
of April, one thousand eight hundred and thirty-eight, entitled " A 
supplement to the act entitled an act to incorporate the Middleport 
and Pine Creek Rail Road Company, and for other purposes," be 
and the same is hereby conferred on the canal commissioners. 

Section 4« That the board of appraisers of canal damages shall 
continue for three months after the passage of this act, for the pur- 
pose of reporting on the cases already appealed. 



MOYAMENSING AND SOUTHWARK. 

Section 7. That so much of the act entitled a supplement to the 
act entitled an act to incorporate the township of Moyamensing in 
Philadelphia county, passed March twenty-fourth, one thousand 
eight hundred and twelve, and for other purposes, approved the 
seventeenth day of March, one thousand eight hundred and forty- 
two, as relates to the hawking and pedllng of butcher's meat and 
other marketing through the streets and alleys of said township, be 
and the same is hereby extended to the district of Southwark. 



SPRING GARDEN. 

Section 12. That the commissioners of the district of Spring 
Garden shall have full power and authority to pass such ordinances 
as they may think necessary, for the purpose of preventing the 
hawking ot butcher's meat through the streets and alleys of said 
district. 

Approved, July 2d, 1842. 



SELECTIONS FROM LATE AMERICAN REPORTS. 

ATTORNEY. 

An attorney at law, in virtue of his ordinary powers, cannot dele- 
gate his authority to another, so as to raise a privity between such 
third person and his principal, or to confer on him as to the principal, 
his own rights, duties and obligations. — Johnson v. Cunningham, 1 
Alabama, 249. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

A defendant having written his name on the back of a promissory 
note, before it was delivered to the promisee^ and the promisee hav- 
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ing written his name above the defendant's for the purpose of nego- 
tiating the note, and having erased his name on receiving the note 
back from the endorsee, it was hdd^ in an action by the promisee 
against the defendant, that the promisee might introduce parol evi* 
dence of the circumstances under which he had written and erased 
his name, showing that it was not his intention to'^change the cha- 
racter of the defendant as an original promisor into that of a second 
indorser. — Austin v. Boyd, 24 Pickering, 64. 

2. The note having been given to the plaintiff by the maker, as a 
bonus for a lease and fixtures of a store, in fact after the lease had 
been executed and the maker had entered into possession, but in 
pursuance of a previous agreement, it was held^ that the defend'* 
ant's promise was not invalid as being founded on a past considera- 
tion. — lb. 

3. The circumstance that the indorser of a discounted note was a 
director in the bank by which it was discounted, will not be deemed 
constructive notice to the bank that the note was made for his ac- 
commodation. — Commercial Bank v. Cunningham, tPickering, 270. 

CORPORATIONS. 

A municipal corporation is not liable for the misfeasance or non- 
feasance of one of its officers, in respect to a duty specifically im- 
posed by statute on the officer. — Martin v. Mayor, &;c., of Brook* 
line, 1 Hill, 545. 

2. Otherwise, if the duty is imposed absolutely on the corporation, 
as such. — lb. 

DBED. 

Where S, owning the entire interest in certain premises subject to 
C*s right of dower, gave a deed thereof, reserving the equal un- 
divided third part that is covered by the dower right of C ; held that 
the grantee took the whole premises subject to the right of dower, 
and not merely two-thirds. — Swick v. Sears, 1 Hill, 17. 

2. Notice to a husband, at the time of receiving a conveyance to 
himself and wife, of a prior unregistered mortgage on the land con- 
veyed, will not operate as notice to the wife so as to give the mort- 
gage a preference in respect to her title ; especially where she pays 
the whole consideration for the conveyance out of her separate 
estate. — Snyder v. Sponable, 1 Hill, 567. 

EVmENCB. 

The legal effect of a transaction as manifested by several distinct 
written instruments relating thereto, all executed at the same time, 
can no more be varied or contradicted by parol evidence, than if 
the whole were embraced in one instrumeut. — Hull v. Adams, 1 
Hill, 601. 

FRAUD. 

Where the plaintiff and defendant are parties to a combination to 
defraud the government of the United States, and the defeadfut^ in 
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the execution of the fraudulent purpose, receives money from the 
United States, in the name of the piaintiff, and acting ostensibly as 
his agent, no action can be maintained by the plaintiff for the re- 
covery of the money so received. — Boyd v. Barclay, 1 Alabama, 34. 
2. Where one of two partners obtains goods by a fraudulent re- 
presentation as to the solvency and credit of the firm, and afterward 
the firm sells the goods, replevin in the cepit lies against both. — 01m- 
stead and others v. S. &l W. Uotailing, 1 Hill, 317. 

JURY. 

Where jurors, during the trial of a civil cause, were allowed to 
separate, and one of them drank spirituous liquors: held, not a 
ground for setting aside the verdict, it not appearing that in so doing 
he violated any express direction of the court, and there being no 
reason to suppose that he drank to excess, or upon the invitation or 
at the expense of either of the parties. — Wilson v. Abrahams, 1 
Hill, 207. 

' MARRIAGE. 

On a question as to the legitimacy of A, it appeared that her 
parents had been intimate in the way of courtship for nearly a year 
before her birth — that they intended to be married — that her father 
.being a sea-faring man, left on a voyage, and was accidentally de- 
tained longer than he expected — that A was born a few days before 
his return — that in a week or so after, the parents were publicly 
married by a clergyman — that they subsequently cohabited as hus- 
band and wife for many years, and until their separation by death, 
always treating A as their legitimate child ; held, sufficient to war- 
rant a jury in finding that a marriage in fact existed previous to 
A's birth, notwithstanding the (ceremony which took place after- 
wards. — Starr and others v. Peck, 1 Hill, 270. 

2. In the absence of proof as to what was the law of Connecticut 
respecting marriage, the court presumed that the common law pre- 
vailed there. — lb 

3. At common law, no formal ceremony is requisite to give 
validity to a marriage ; but a contract between the parties per verba 
de presenti is enouffh. — lb. 

4. So, semble, of such a contract, in cases, though executory in 
form, if followed by cohabitation; for the acts of the parties may be 
taken as giving a construction to their words, and rendering them 
presently operative. — lb. 

5. Cohabitation between a male and female is to be presumed in- 
nocent and lawful, unless there are circumstances marking the case 
as one of prostitution. — lb. 

PARTirSR. 

In the case of a general partnership for the purpose of buying in 
large quantities to sell by retail, one partner has authority to sell the 
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whole stock in trade at once by a single contract. — Arnold v. Arnold^ 
24 Pickering, 89. . • 

2. If in such case the price be appropriated to the payment of the 
private debt of such partner, it will not invalidate the sale as against 
a creditor of the partnership. — lb. 

3. The insolvency of a partnership does not, per se, dissolve the 
partnership. — lb. 

4. Nor does the absconding of a partner operate, per se, as a dis* 
solution. — lb. 

PARTNERSHIP. 

One partner, after dissolution, cannot bind his copartners even by 
the renewal of a partnership note. — ^National Bank v. Norton, im- 
pleaded, &c., 1 Hill, 572. 

2. Nor will a power reserved to him in the articles of dissolution 
to settle the business of the firm^ and for that purpose to use their 
name, enable him so to bind his copartners. — lb. 

3. The acts of one partner, though after dissolution, will bind his 
copartners in respect to all persons who have previously dealt with 
them as a firm, except those to whom actual notice of the dissolution 
has been given. — lb. 

PATMENT. 

The promissory note of a debtor given for a precedent simple 
contract demand will not operate as payment, so as to preclude the 
creditor from suing on the original consideration, though given 
under an express agreement that it was to be received in full satis- 
faction and discharge ; otherwise, if the note be that of a third per- 
son.— Cole V. C. Sackett & E. Sackett, 1 Hill, 516. 

PRINCIPAL AND SURETY. 

If a creditor recovers one judgment on several notes, and a surety 
on one of the notes pays such note in full, and afterward the creditor 
receives from the judgment debtor either the balance or even the 
whole amount of the judgment, this does not entitle the surety to re- 
cover back any portion of the money paid by him. — Dalton v. Wo- 
burn Agricultural and Mechanic Association, 24 Pickering, 257. 



AMERICAN JURIST. 

In the very favourable notice of our Journal, contained in the 
August number of the " Law Reporter," we are very properly 
corrected for seeming to omit the "American Jurist," from among 
the Law Periodicals of the United States. We say seeming to omit, 
because we were at the time fully aware of the value of that publi- 
cation, a number of which is now before us. Our idea of a Magazine 
is somewhat different from that presented by the Jurist, which seemed 
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to paitftke more of the character ofa Review; which opinion is in some 
measure confirmed by the very able and correct review of Green- 
leaf on Evidence, in the number now before us. We regret that our 
limits do not admit the publication of the article, and a short one 
would not enable us to do justice to the merits of a work which is 
calculated to do honour to its author and be of essential service, not 
only to the student from its clear exposition of the principles of evi- 
dence, but to the practitioner from the ample references by which 
those principles are supported. 

The following extract from the article in the Jurist, with which we 
fully coincide, does justice to the merits of the work : — 

" The mingled experience of the author, as an advocate at the bar 
and as a professor of law, have eminently fitted him for his task. 
He knows the wants of both students and practitioners, and his work, 
as we have already said, is adapted to the use of both. It is con- 
densed and pointed in its statements of the law, reaching often to the 
brevity and terseness of a code, at the same time that its method and 
expositions of the principles on which the law is founded may vindi- 
cate for it the character of a philosophical treatise. Further, it is 
characterized by an unusual neatness and felicity of expression, 
through which the idea of the author is presented visibly to the mind 
of the reader. 

It has been the aim of the author in every part, first to state the 
general doctrines and principles on which the rules of Evidence are 
founc^ed; to exhibit the principle with clearness and precision; to 
define its limits and extent, and to illustrate it by adjudged cases. 
And herein he often shows that many cases, which seem to be ex- 
ceptions or anomalies, and are so treated in the books, do in fact 
fall within the principle of the rule itself. In doing this he evinces a 
nice legal logic. 

Next come the exceptions to the rule itself, with the reasons for 
their allowance. A great many decisions are cited in this way as 
harmonizing with each other, which have sometimes been cited as 
contradictory. Some of the recent editors in our country of works 
on evidence, have erred in this way for want of considering the true 
principle of the case. There is nothing in legal studies calculated 
to excite a more pleasurable emotion than the discovery of the hid- 
den chain of principle by which decisions, apparently discordant, 
are brought together. It is as when an erring sheep is conducted 
again within the fold." 
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Mt^ovtff ot ^usta in finnUxuptts, 

(Continued from page 149) 

No. 442. 

In the matter of Potts and Garwood. — An adversary Petition by 

Harley Aiyp Son. 

MEMORANDA. 

On the lOlh June, 1842, an order had issued, at the in- 
stance of Harlev, to take evidence in New York on the 14th. 
Potts went to New York on the 13th, staid there duiing the 
14th, called repeatedly at the commissioner's on that day, ^'*5^j.*^j^ 
and returned on the 15th; but in consequence of some mis- tp t^ke tea- 
understanding on the part of Harley's counsel inNew York,^™P°y- 
the evidence was not taken, On an application by Harley 
for a second order, and Mr, Sergeant objecting to its being 
granted, the Court refused to grant it, except on grounds laid 
by affidavit; and it was granted then, only on condition that Granted 
the evidence should be taken without delay. Thus, where gSavi? and" 
the second order was asked for on Wednesday, His Honour on condi- 
directed that the evidence should be taken on Friday, and^°"** 
the case ready for hearing on the Monday following. After 
the second order was made, Mr. Sergeant asked the Co.urt 
for a certificate of protection to Mr. Potts, one of thfe re? Certificate 
spondents, who, he said, would have to visit New York,®/P^®^®°" 
where he was in danger of being arrested. The Court ac- 
cordingly directed the clerk to add to the order for taking 
the testimony, these words, "and it is further ordered that the_ 
respondent, Percival M. Potts, attend in person, at the timece^JSscat©, 
and place of taking the said testimony." A certifijed copy 
of the minute was given to Mr. Potts. 

Vol. L— No. 11. %l 



10t Wallace's cases in bankruptcy,- 

POTTS & GARWOOD.— coKTiiruBD, 

A petition by creditors, to declare their debtor bankrupt, need not specify, with 
minute circumstantiality, the particularsof the alleged act of bankruntcy. 

Where certain creditors agree to give their debtor time, or, as it is called, an 
extension of credit, on condition, however, that his other creditors join in the 
agreement ; in such case, an attachment of the debtor's property by a credi- 
or who has not assented to the arrangement, is an act from which it may 
be inferred that he will rrfu$€ his assent : a creditor who had signed the 
agreement is, accordingly, from the date of the attachment, released from 
the oblifipfttion of the agreement, so far, at all events, as that, othtr tkmgt oi- 
Icwmgyne may petition to have his debtor decreed bankrupt. 

Where a committee of creditorfl, appointed by the body of creditors, recom- 
mend to those creditors to grant an extension of credit to their debtor^ 
and such debtor, while endeavouring to obtain the assent of all his creditors, 
(more than six sevenths having assented,) endorses a bill of lading of a cer-> 
tain cargo — a portion of his ejects — to a third person, (himself an endorser 
on the £btor'8 paper,) upon a parol statement that the transfer is to be for 
the benefit of all ttie creditors, such transfer is not a fraudulent conveyance 
and astignmentt or a fraudulent concealmentt within the meaning of the 
bankrupt act ; and this, though the tran^ier was made, in order to protect 
the property from being attached by creditors who had not signed the agree- 
ment. 

The performance of certain formalities, requisite to complete an imperfectly 
executed transfer, does not constitute an act of bankruptcy, if the transfer 
have been agreed upon when the transferor was in prosperous circumstances, 
even though the formalities be performed when he is embarrassed. 

Where the petition alleges that an act of bankruptcy has been committed ia 
a certain way, as by a fraudulent concealment, or a fraudulent conveyance and 
assignment, a decree will not be awarded on other grounds not set forth. 
The evidence will be restricted to the allegations of the petition. 

Stattment. On the 14th May, 1842, G. & B. F. Harley, trading aa 
Harley & Son, filed their petition, praying that Potts & 
Oarwood might be decreed bankrupt, inasmuch as on the 
^th day of May inst. they had become bankrupt, " by frau«« 
dulently concealing their goods, chattels, and efTects, to pre-< 
vent their being levied upon, or taken into execution, or by 
oth^r process of their creditors ; and by making a fraudu- 
lent conveyance and assignment on the said 6th day of May 
last past, of their goods and chattels, that is to say, of a cer- 
tain quantity of coflTee, to Richard D. Garwood, in contem- 
pll^tion of bankruptcy." A rule to answer, or to submit 
to a decree, having been served on Polts & Garwood, 
Obj^fctipn Mr. Sergeant, their counsel, objected to answering,and 
to uie peti- ggjj^ that the alleged acts of bankruptcy had not been 

* so sufficiently or intelligibly set forth as to be susceptible of 
^^^ being either understood or answered ; but His Honour in- 
decreed to clining to think that it was a case for such a rule as had been 
be suffi- taken, an answer was filed, which, while insisting upon th^ 
^°^: in/sufficiency of the petition, denied its allegations.* When 

tihi^ case canne on to be heard, the petitioners presented a 
case, substantially as follows : 
g Potts & Garwood were endorsers of outstanding notes, 

• "''^ amounting t,o $22,459 87. Two of these notes became due 

*Thi8 objection was. made on the day when, in ordinary coui]^, a decree would pa^a bjr 
^eiaalt, (this happening to be the earliest day when tl^ objection could be made,) and an 
answer was therefore prepared and placed, d. b. e., in the clerk's hafids. T)ie Conn or* 
dered the answer to be put on reco^; it being understood generally, that the allMntioni 
of the petition were, in some manner', answered by the docomehi 



18th April, and were protested* Another was eoming due^ntliettai* 
on the 2dd April, a fourth on the foiiowingday; and others po^^ 
throughout the months of Mny and August. Potts 6c Gar- GAiwa^d. 
wood bad not as yet stopped upon their direct engagementSi 
though the house was in difficulties. In this state of thingSi 
they sent notices, on the 21st April, to all their creditorSi 
requesting them to meet on the following 27th. At this 
meeting fi. F. Harlby, with a very large majority of the 
creditors, attended; a statement of debts and assets was laid 
before the meeting, and its advice asked. HARtEv, with two 
other of the larger creditors, (himself being a considerable 
creditor,) were appointed a committee to examine into the 
concerns of P. & G., and to report. The committee went 
lo the counting-house of P. & G., where they spent the bet* 
ler part of a day, examining minutely the aflkirs of the firm; 
and being attended by the book-keeper of P. & G. with the 
books, papers, and correspondence of the house. Messrs. 
Potts and Garwood, who remained in an adjoining room, 
were called in whenever occasion required, and interrogated. 
The examination, in short, appealed to have been full and 
intelligent, and the exposition candid and complete ; B. F. 
Harley took an active part throughout. On the 29^A April^x^^/bmtnu 
the committee reported that an accompanying statement of 
the habilities and assets of the house ''is found to be correct 
as nearly as can be ascertained." [A part of the assets of 
the house were cargoes of vessels, then out at South Ame- 
rica,: and yet unsold. These, the committee say, they could 
not estimate precisely, but that judging from the letters re* 
ceived, they presumed the adventures might be depended 
upon as worth the amount credited to them, which was the 
invoice cost hereJ] By the report, the liabilities are set down 
at $50,021 04, which being added to $32^077 79, due to one 
D. Smith, Jr., (which was abundantly secured,) make the total 
liabilities $82,098 83. The assets amount to $107,429 49: 
leaving a balance or surplus of $25,330 66, after paying aU 
debts. The indorsements before mentioned, (of $22,459 87,) 
are not included in the liabilities, it having been considered 
that they were well secured in other ways. The estimate 
of assets and liabilities which was reported by the commit* 
lee, agreed with the one which had been submitted by P. & 
G. at the meeting of the creditors on the 27th, in all re* 
epects, except that the committee reduced the assets by 
$972 28> an over-valuation which had been made by the 
book-keeper mistaking one voyage of particular vessel for 
another, — and did not include in the debts that to Smith, U 
being secured by property. The committee ^ay, in co^nclu* 
sion, '' We think the shortest tin^e that Messrs^ P. & 6. 
CQ^^ with safety, engage to nieet theii^ Itabilitiea^ would b^ 
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Inthemat-9y 12, ftnd 15 months." [But it was expected that P. & G. 

Pom and would have some funds in hand before that date, and those 

GAKwooD.they agreed to pay, pro rata, as received.] On the same 
day, i. e. the 29th April, an instrument of release and exten- 
sion of credit was prepared in the following form: " We, the 
creditors of Potts and Gai^ood, whose names are hereunto 
subscribed, do h^r^by release them from the payment of our 
respective claims, as they shall severally become due and 
payable, and do hereby covenant and agree to accept, in lieu 
thereof, their promissory notes, with legal interest in our fa-- 
vour, dated on the same day our present claims shall become 
due, payable at 9, 12 and 15 months; it is, however, under^ 
stood, that if all the creditors whose names are mentioned in the 

StAtement. statement of Potts and Garwood, {amounting to $50,021 04,) 
should not join in this release and extension of credit, then, 
and in that case, we who have signed it are not to be bound 
by it, and thus this document is and shall be null and void.'* 

This paper was signed by Harley and Sons, the 
residue of the Committee, and bv 29 other creditors ; these 
being all the creditors mentioned in the statement, except 
five; of whom some were in the City of New York. 

On the 4th of May, a lot of Coflee, nett value $5000, con- 
signed to P. & G. and belonging to them, arrived in Nev/ 
York. On the 6lh, they received the bill of lading, which 
they endorsed, on the same day, to Richard D, Garwood of 
Philadelphia, the father of Mr. Garwood, of the firm. R. 
D. G., on the same day, endorsed it to Dowley & Demarest 
of New York, correspondents of his son's firm, and wrote 
to them to receive the coffee and send it to him, in Philadel- 
phia. At the date of this transaction, Richard D. Garwood 
was ati endorser on one note of the firm, due July 5th, for 
($5,089 27 on another, due July 9th, for ($1323) and on 
a third, for ($700) which fell due about the time of thetrans^ 
fer, but whether before, or after, did not clearly appear. 
The transfer of this coffee to Richard D. Ganrood, was the 
act of Bankruptcy alleged in the petition, Richard D. Gar- 
wood, a witness qfthe Petitioners, explained the transaction 
thus :-^P. & G. called at his house on the 6ih of May. He 
then knew that they had creditors in N. Y. ; having heard 
P. & G. say so. They informed him of the arrival of the 
coffee at that port, and suggested that the bill of lading 
should be indorsed to him, to hold the property for the general 
benefit of their creditors. Before he would consent to this, 
he went with P. & G. to Nathan R, Potts, Esquire, (a res- 
pectable member of the Philadelphia Bar, and the father of* 
Mr. Potts of the firm,) and had the matter explained to him ; 
Statement, it being stated that the transfer was for the general benefit 
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of the creditors. Mr. N. R. Potts •ad vised the proceedingsjnthemat- 
which then took place. The endorsement on the bill ofp^^g^nd 
lading was simply an order to deliver the cofiee to the or* Garwood. 
der of Richard 1). Garwood. The bill of Lading was then ' ^ 
returned to Mr. Potts of the firm, along with the letter above 
spoken of; and on that same evening Potts went to New 
York, where the coffee, on the 8lh May, was found to have 
been attached by one Hbnricks of New York, a creditor of 
P. & G. JVb written declaration of trust had been made by 
Richard D. Garwood, and the whole evidence of the trust 
rested in his testimony. It appeared, however, from other 
testimony, that on the ISth May, (seven days after the in- 
dorsement of the bill of lading,) P. & G. had said to one 
Guest, that they meant to make a partial transfer of their 
property afloat, for the general benefit of their creditors, in 

ORDER TO PRBVfiNT ATTACHMENTS. 

The petitioners next went into evidence to show that there 
had been an over estimate of the assets of Potts & Garwood; 
that those assets were not worth as much as they were rated 
at in the statement which had been reported by the com* 
mittee. The evidence of one Steevens shewed, that to a 
certain extent, this was highly probable: but the evidence on 
this subject was conjectural merely, and related principally 
to the adventures in South America, of which the committee 
had said, that they could not form a precise estimate, (see 
ante, page 161.)^ No part of the evidence shewed that P. 
& G. had made any wilful or fraudulent mis-statement to the 
committee. 

The petitioners then went into evidence to shew a fraud* 
ulent assignment of the cargo of certain vessels to Daniel 
Smithy Jr., about May 1st ; among others the cargo of a ves- 
sel named the Lydia Ann, and the vessel itself. 

So far as it appeared, — (the evidence was not very con- 
nected, nor satisfactory — ) Smith, a merchandise broker^ 
had an account with P, & G.; and was in the habit of ad* 
vancing money to them on pledges of property. About the 
1st of Febnmry, he advanced $8000, taking as security, a 
transfer ot a policy of insurance for 10,000 on the Lydia 
Ann and her cargo, then at sea. Other policies on the same 
property to the amount of upwards of $50,000, were soon 
after transferred to him, and some more money was ad- 
vanced by him> it being understood, that as the property on '*^®'"*"** 
which the insurances were, shoulJ come to hand, further 
advances should be made, and that the bills of lading should 
be endorsed to Smith, when received. On the 23d February 
about $18000 had been advanced ; and on this day, a bill 
of sale of the Lydia Ann, yet out at sea^ was made to P. & 
6, One bill of lading of the Lydia Ann's cargo arrived on 
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la the mat- the Ifith April aod wad endorsed immediately; and the 2nd 
Porn wd ^^^^^^ With the vessel, on the 1st May 9 and was indorsed 
Garwood, during that day. The property embraced by the first bill, 

was about 16000, and that by the last about $17000. Smith's 

whole advances were about $35,000 of which $7,000 had 
been advanced between the 23d of February and *' (Ae Isl 
of May 9 about^* but at what exact times, or in what sums^ 
did not appear, further than that ''the last advance of any 
amount was made in the early part of March." The whole 
amount of property finally held by Smith was about $43,000 
gross, and the whole amount of advances, about $35,000. 

[Nothing appeared in the evidence to shew when the 

$10,000, (the difierence between this $35,000, and the $25^ 

000 proved to have been advanced) was advanced to F & G.] 

All the evidence above stated, except the evidence of the 

report of the committee, and the release, was produced by 

the petitioners^ 

Reraon- The respondents then offered a petition signed by all 

CredUore'^ the Creditors who had signed the release, (Hurley and one 

or two others excepted) praying that the Court would not 

declare P. & 6. bankrupts. Objection was made to the 

reading of this paper, but His Honour permitted it to be 

read, remarking that if the petitioners made out a case for a 

decree, the wishes or remonstrance of other creditors would 

of course, be of no avail. 

Mr. Mcll- 

Vaine for 
to * * 

It was said by Mr. Henry McIlvaiwe, forthePetitionersi 
that the object of the transfer to Richard D. Garwood, was 
to " hinder** the non-assenting creditors, and to force them 
to terms: that it was, therefore, fraudulent by the statute 13 
Eliz. c 5; and void. Nur was it material that the majority 
of the creditors had signed the agreement of extension^ 
That instrument authorized no such act as this transfer; nor 
if it had, could such authority have given any power to P. 
& 6. to delay or hinder the rights of those creditors who 
refused to assent. 

But the transfer was fraudulent under the Pennsylvania 
Act of Assembly^ requiring deeds to be recorded. Engle* 
bert vs. Blanjot, 2 Whar. 240, had decided, that this act 
applied to partial assignments, even when the trusts had 
been defined and fixed by written declarations. It applied^ 
more strongly, to a case where the trust, at best, was very 
loose; where it rested in parol; and where, especially, it of*^ 
fered great temptations and latitude to fraud, by being sus- 
ceptible of constructions varying with the exigencies or the 
interests of the parties. It was therefore a **Jrauduk7U 
emteyance,*' within ^1 of thd act But II. It wits tiso A 
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transfer of property in ** cantemplaiion of Bankruftcy** and'^n**"*^- 
for the purpose of giving R. D. Garwood, ** u priarity.'^^^J^^^ 
Steevens' testimony (which Mr.^M'Ilvaine here examined GAEw oeo. 
in detail) shewed, that the Respondents are insolvent. They Mr. Mciu 
had, in fact, admitted no less, themselves. They alleged vaine for 
that they put their property in the hands of Richard Gar- P®**"®"*™ 
wood, for the benefit of general creditors. Did a solvent 
man do this? They had told Gest, they intended to do the 
same with all their property afloat^! this admitted that if 
the New York creditors got that particular property, there 
would not be enough for all. 

We had then, the case of a transfer to a favourite creditor; 
the parties who transfer being in a state of impending failure, 
or notorious insolvency. Such an act, at such a time, was 
clear evidence of contemplation of Bankruptcy. {Pdans vs. 
Olynn, 2 Dow. & R. 310.) 

2. T%e transfer was to give a preference. The parol ex-* 
planations of R. D. Garwood, should not be received. The 
Court should look at the acts of the parties. It appeared 
that R. D. G., a relative and a creditor, had possession and 
control of the property, and v)as to retain it. No declara- 
tion of trust was executed, nor any security taken for the 
performance of the trust which, it is said, 'did exist. There 
was nothing to prevent R. D. Garwood selling the property, 
and retaining the proceeds, in a manner which would have 
put the creditors at defiance. The transfer must be taken 
to have been made with the intent to do that which it offered 
so much facility to do. 

Nor was Harley prevented from petitioning, by having 
signed the Report of the committee, or the agreement for 
extension. Both were signed, under a mis-apprehension, 
produced by the representations of Potts & Ganvood, as to ^ 

the value of the assets. Besides which, all the creditors 
^ould not come in, and so none were bound. Matters also 
were changed since then. Potts & Garwood by assigning 
to Richard Garwood, had changed the security of the pro- 
perty into the personal security of the trustee. The necessity 
of doing so was new. The attachments in New York were 
pew. 

The obligations of the parties had become changed with 
their relations. 

[Mr. M'llvaine's argument exhausted every part of the 
case; but as the same grounds are traversed by the reply of 
Mr. Dallas, with special bearing upon the objections made 
by Mr. Sergeant, it is deemed unnecessary to give, in this 
place, any thing more than a stateme^ of Mr. M'llvaine'a 
principal portions*] • 
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In the mat Jfn, SERGEABrTy^or the Respondents.* 

Potts and I^ 1^ necessary to advert to the facts of this case. Messrs. 
Garwood. Potts & Garwood fell into trouble — not from any operations 
Mr. Ser- ^^ speculations of their own; but because they had endorsed 
geantfor the notes of some most respectable houses which un« 
^mB°" e.xpectedly stopped. What ought a fair and candid man to 
Jane 29tb. do in such a situation? Consult his creditors, and take their 
advice, if it is honest and wise. This is just what they did. 
They called their creditors together at once. They laid 
before them a statement of their affairs, and asked them what 
they wished them to do. The creditors appoint a commit- 
tee of three persons to verify that statement, to consider it, 
and report what was best to be done. Of this committee 
B. F. Harley was a member. He with the others went to 
the counting-house of Potts & Garwood, where every facili- 
ty for information was given to them. They there examined 
the statement minutely with the aid of the books, papers and 
oral explanations of Potts & Garwood. On the 29th of 
April the committee report in favour of the accuracy of that 
statement. That statement exhibited a surplus of $25,000; 
and their report confirms that estimate. They report that 
Potts & Garwood will be able to pay all, in nine, twelve, and 
fifteen months; that it is better the affairs should be left in 
their hands; if they are in funds sooner they will pay sooner; 
and recommend that the creditors should adopt this arrange- 
ment, and give this time. A written sigreement is prepared 
on the basis of this recommendation. B. F. Harley and the 
rest of the committee, and many other creditors, sign it, and 
it goes about for the signatures of the other creditors. Mean- 
while, and from the date of that agreement. Potts & Gar- 
wood do nothing, so far as has appeared here, but what is 
in accordance with that agreement, in support of it, and in 
furtherance of it. Being trustees by that agreement, for the 
general creditors, they do nothing but what it is their duty 
to do as such trustees: namely, make every honest effort they 
can to preserve their properly for the general creditors. 
That was the character of the transaction about the bill of 
lading and the coffee. On the 14th of May while this agree- 

* No apology will be required for the detail with which Mr. Sergeant's argument is here 
presented. The Reporter has already ventured to express an opinion, in favour of statiD|; 
the arguments at the Bar, somewhat at large; (see ante, p. 144.) But in this case, he w 
ready to admit, that there existed more than the ordinary motives for this manner of re- 
por ing. • 

Mr. Seroeant, in his early public life, was perhaps, the ablest, the most enlightened, 
and the niost indefatigable of the advocates of a National Bankruptcy system: and bis 
speech in Congress, in 1622, is now cited as text upon this subject. His efforts in that 
Congresj^lfailed; but his wisdom haabe.en verified. ** Experience is a great teacher," 
p. 6. " Time conquers even the pride of opinion," p. 38. Twenty years after, when 
Again in Congress, he had the rare fortune to see his earlier efforts rewarded with success: 
find it is still — (long may it be) the happiness of the Profession, as it would be conceded 
by His Honour, it is of the Court likewise, to have such a man at its Bar, to state, eo* 
lighten, and enforce the principles which, elsewhere he has agisted to establish. 
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ment was yet in the course of signing, and before the signa-'o*^™**- 
tures of all the creditors could be got, Messrs. Harley, Po^ and 
without notice, and without conference with other creditors, Garwood. 
filed a petition, praying that Potts & Garwood may be de- 
clared bankrupt. The Harleys do this in violation of their 
own contract. The agreement which they signed is a bind- 
ing contract upon them, not to proceed until it can be seen 
whether all the creditors will come into the arrangement. 
This is not merely a breach of contract, but is a fraud on 
Potts & Garwood, whom they, by thqir own advice and con- 
duct, had drawn into the doing of that which they now seize 
upon as a cause for making them bankrupt, and an act of 
contempt and injury to the other creditors. 

But it has been said in justification of Mr. Harley, that he 
has since discovered what he did not know when he signed 
the agreement, — that the assets were not as valuable as he 
supposed they were then. The only thing which could jus- 
tify Mr. Harley's conduct would be proof of fraud and mis- 
representation by Potts & Garwood as to the value of their 
assets, by which Mr. Harley was imposed upon. The evi- 
dence of probable depreciation of assets, consists of nothing 
but those common-place considerations, which must haveMr. Ser- 
been allowed for by Harley and his committee, when, after ^g"p^j[^' 
deliberate examination they pronounced Potts & Garwood dems. •• 
to be solvent; and which must have been considered by those •^""® ^^^' 
numerous creditors who sio^ned the agreement, and who, be- 
ing merchants, and interested, must have had better means 
and more urgent motive than the counsel here. When we 
find that by the statement which all parties agreed to, there 
remained, after paying all the debts of Potts & Garwood, a * 
margin of $25,000, we maybelieve that Harley and the cre- 
ditors, after making even greater deductions than have been 
suggested here, felt themselves perfectly safe. 

Then the question presented here is, whether one creditor, 
having proposed and entered into a contract with the debtor 
and other creditors, can without any change of circumstan- 
ces, come into this Court and break up the contract, for acts 
done under the contract; acts necessary to efl^ectuate the con- 
tract, and acts which he, by proposing and adopting the 
contract must be deemed not merely to have sanctioned, but 
tO| have recommended \nd advised ; and this against the 
wishes of the other creditors testified in this Court. 

Let us now look at the law that belongs to the case, and 
see how the act of Congress applies to the circumstances. 

Under the act of Congress and the rules of Court author- June 30th. 
ized by it, a petition has been filed alleging that Potts &; 
Garwood have become bankrupt by the Commission of one 
or more acts of bankruptcy, and thereupon praying that they 

22 
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latiwiiiat- may be decreed bankrupt. An answer is filed denying these 

Po'n*8 and i'^cts; and this constitutes the issue the Court is now to de- 

Garwood, termine. The petitioners have come here for the purpose of 

proving what they have alleged in their petition. And they 

have positively declared that two acts of bankruptcy have 

been committed. 

The first act of bankruptcy they allege is, a fraudulent 
concealment of their property by Potts & Garwood: There 
is no specification in the petition of what this concealment 
consisted in; and no evjdence has been given of any act of 
concealment. 

As to the other act which they allege as an act of bank- 
ruptcy. It is "a fraudulent conveyance and assignment/' 
&c. to Richard D. Garwood. Now this allegation must be 
sustained ; and if it is not substantiated, the case falls to the 
ground. What is the meaning of a "conveyance and assign- 
ment?" The instrument they describe is both a conveyance 
AND an assignment; that is to say, such a conveyance as is 
at the same time an assignment. There is no difficulty in 
understanding this. They are terms familiar to the law, and 
both of them mean, in law, instruments under seal; that is» 
^anf ^for ^®®^s. The act enumerates " conveyance, assignment, sale, 
llespon- gift, or other transfer,*' The two first expressions are te<!h- 
j*"^*aoth ^^^^^ words, and in exposition of a law, and are to receive a 
*** ' technical construction. The old English statute had the 
word grant; "conveyance, grant." And under that it was 
decided that only instruments under seal were intended. 
Eden 26: both grant and assignment have that meaning in 
law. — 2 Black. 309, 310. Now the petitioners have picked 
out those words of the statute, and have chosen to rely upon 
them; if they had wished to shew a transaction not under 
seal, they should have relied on the words ^^ other transfer.^* 
Their petition follows, and is founded on the statute and 
must receive the same construction. This shows the reck- 
lessness with which they have gone to work here, and this 
alone is sufficient to have their case dismissed; for having 
charged a transfer of property by deed, and brought us here 
to answer that charge only, they can now show nothing but 
an endorsement of a bill of lading. 

But let us look at the substantial part of this petition: the 
allegation of a fraudulent transfer of property: I agree that by 
the first section of the act of Congress, every fraudulent con- 
veyance is, in itself, an act of bankruptcy. The word 
<< fraudulent," there, includes all such conveyances as are 
fraudulent before that act; that is, fraudulent by the statute 
13 El., or by common law; and also such as are made fraud- 
ulent by the second section of the Bankrupt act, as being 
frauds upon that act. The first section of the act, then, in^* 
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eludes two classes of transfers, and constitutes them acts of^" *•"»»*- 
bankruptcy: 1. All such transfers as are fraudulent indepen*pom and 
deotly of the act, and 2. Such as are made fraudulent by it. Gakwoop . 
The latter class I shall speak about presently; we will look 
now at the formen And again, I distinctly admit that any 
transfer that is fraudulent by the 8tal. 13^E1., or^otherwitie, 
IS an act of bankruptcy. 

And first, for the Statute 13 Elizabeth. 

1. That statute applies exclusively to conveyances that 
are voluntary and without consideration. What is a "good" 
consideration? A debt due> certainly is. The} Supreme 
Court of the United States has lately decided that an en- 
dorsement of a note for a precedent debt is a valuable con- 
sideration. Unquestionably a man may transfer his property 
to pay his debts, or a portion of them, and if the property be 
transferred simply to pay debts, or to pay one debt, there is 
such a consideration as takes it out of the statute. Certainly, 
under any view to be taken of this transaction, there was a 
good consideration which would prevent its being fraudulent. 

2. The statute says, that conveyances that are made to 
** hinder and delay creditors," are fraudulent. But are con- 
veyances fraudulent that are made not to hinder or delay ^^j®®]^^ 
creditors, but to satisfy and pay creditors? The transfer by Respon- 
Potts & Garwood was for the express and specified purpose ^®"^*-^ 
of paying their creditors, and for no other purpose whatever. 

It has often been found difficult to pay debts, and sometimes 
impossible; but I have not before heard that it was fraudu- 
lent to pay debts. 

In the cases decided on stat. 13 El., the real point has 
always been, whether the debtor did not by the transfer in- 
tend to secure some benefit to himself. The cases are most 
multifarious, and I cannot pretend to read them here; they 
generally rest on circumstances peculiar to the case then in 
hand, and one is not much authority or precedent for any 
other. But the principle they turn upon is what I have 
stated. 

Now if you look at the facts here, you see one character- 
istic marking the conduct of Potts & Garwood, from begin- 
ning to end — an earnest, honest design to pay their debts as 
soon as possible. In the first transaction in which we hear 
any thing of them, the negotiation with their creditors, they 
undertook to do this; and every act they afterwards did was 
in execution of that purpose. The collection of their pro- 
perty and the disposition of it to the payment of their debts, 
was the cardinal point and essential character of their 
conduct. 

Let us look at the nature of the act done in this case, and 
its connection and dependency with relation to the whole 
business. 
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In the mat. y^Q ghali take their own evidence; the witness whom they 
P^^ unj have called, and whose testimony they cannot impeach — 
Garwood. Richard D. Garwood. Ho tells us that a bill of lading ar- 
rived. By the advice of Nathan R. Potts, — a most respecta- 
ble gentleman of the profession, as respectable member of 
the bar, as any of us, whom we all know very well, and 
have long known; — acting by his advice, and for the purpose 
of carrying out the agreement they had made with their 
creditors, they endorse the bill to Richard D. Garwood, un- 
der an express agreement Jwith nim, that he was to hold the 
property for the benefit of the general creditors. He en- 
dorsed it to Dowley & Demarest, New York, with orders 
to send the goods to him. The endorsement did not trans- 
fer the property; it was a mere authority to receive. It only 
enables the endorsee to enter the goods at the custom-house, 
and have them discharged. Let us see this more in full. 

A bill of lading is an instrument of trade, and the indorse- 
ment of a bill another instrument of trade, which has effect 
according to the agreement, of the parties. Whatever is 
their agreement and intention, this obedient instrument car- 
ries it out; and when there is an endorsement of a bill of 
lading, to know the effect of it, you must always enquire 
what was the object of it. The object here, was to secure 
the property for the general creditors; and the moment R. 
Mr. Ser- D. Garwood received it, he became a trustee for the general 
^ant, for creditors. The endorsement was a mere mode of carrying 
dentg. into effect the trust they had assumed for their general credi- 
June 30th. tors. They did not transfer it to secure Richard D. Gar- 
wood. His evidence, which the petitioners themselves have 
adduced, negatives that. It was not to benefit themselves; 
it was not to give preferences; there was no Iraud, no impro- 
per object whatever; but a consciencious, rightful purpose 
throughout. The true inquiry is, was it fair to all their cre- 
ditors? Suppose they had creditors in New York : suppose we 
admit that this was done to prevent a particular creditor get- 
ting an advantage over the general creditors, and to appropri- 
ate it to the general creditors, instead of letting the particular 
creditor appropriate it to himself; where is the case, where is 
the dictum, where is the opinion of any body the least enti- 
tled to be listened to, which pronounces that fraudulent? 

If you look at the intention of that act, it is a good one. 
If at the operation of it, it is just and right. Their property, 
before,\was subject to the claims of their creditors. The 
purpose of that transaction was to keep it so: and after that 
transaction, it was subject to their claims, in a manner still 
more direct and sure. 
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But there is some more evidence that has been relied on;i««'ieinat- 
— Guest's evidence. He says that in conversation with p^^^s and 
Potts & Garwood, on the 13th May, they told him they Garwood. 
would have to make a partial assignment of their property 
afloat, for the general creditors. This petition was filed on 
the 14th May. Certainly this thought, or intention, of theirs, 
was no act of bankruptcy. Did they do this thing 1 No. 
But if they had, it would have been all fair. The amount of 
what they said, was, that they must make a partial assign- 
ment of their property, for the benefit of all tneir creditors. 
All the cases we have heard of here, as being fraudulent, 
were of general assignments. They feared that some cre- 
ditor might go to Delaware, or New York, or wherever the 
property should arrive, and stop it. They wished to prevent 
this: not that they were insolvent, but that they wished to 
provide for the worst, and, at all events, secure equality of 
distribution. I think it has never been decided that such an 
intention, or the execution of it, is fraudulent at law, or un- 
der the Bankrupt Act. 

But another reason has been given, why this assignment 
was fraudulent. The act of assembly says, that general as- 
signments for creditors, if not recorded, are void: and the 
Supreme Court have decided, Engleberi vs. Blanjot, 2 Whar. 
240, that this applies to partial assignments. 

Without stopping to inquire whether the act could possibly 
have meant to require that the endorsement of a bill of lading Mr. Ser- 
should be recorded, I remark — ^^^^^ ***'" 

1. The act of assembly allows thirty days for the record- dems!*" 
ing of the assignment. It is not void until thirty days have J«*"e 30th. 
elapsed. Here, the assignment was on the 6th May, and the 
petition was filed 14th May. But eight days had elapsed. 

2. The Supreme Court decided, (2 Wharton, 240,) that 
an assignment of all a man's property, for the benefit of part 
of his creditors, is within that act. They have not decided, 
that an assignment of part of a man's property must be re- 
corded. 

3. The act makes the unrecorded conveyance void. But 
who ever heard of a conveyance being an act of bankruptcy, 
because it is void? A fraudulent deed is an act of bankrupt- 
cy, because it is fraudulent: but who ever heard that a void 
deed is an act of bankruptcy, because it is void? 

So far, we find nothing fraudulent by the statute of Queen 
Elizabeth, or by other statutes. Let us see now what deeds 
are fraudulent by the Bankrupt [.aw. Certain conveyances 
are specified in the second section, and are made fraudulent, 
as being frauds upon the Bankrupt Law ; and being thus 
made fraudulent by the second section, they become acts of 
bankruptcy, by the first section. And this inquiry will ex- 
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Inthf mat haust all the fraudulent acts mentioned in the first section. 
Pom and There are two kinds of conveyance made fraudulent by 
Garwood, the 2d section. 1. Conveyances made in contemplation of 
bankruptcy, and for the purpose of giving preference or pri- 
ority. 2. Gifts in contemplation of bankruptcy. As it is 
not pretended that the transaction partook of the latter char- 
acter, we are concerned only to examine the first class: 
conveyances in contemplation of bankruptcy, and giving 
preferences. 

What is contemplation of bankruptcy? 
Contemplation of bankruptcy is always a question of fact, 
not of law. Of course, therefore, it is a question of actual, 
and not constructive, contemplation. It must be found as a 
matter of plain fact, and not as a legal inference, that the 
party did then contemplate bankruptcy. And it must be a 
contemplation of bankruptcy, and not insolvency. It must 
appear that the party intended or expected to be made a 
bankrupt ; and in that intention or expectation, did the act. 
This is the settled construction of the same words in the 
English act, from which this part of our act is taken, (Eden 
page 26.) 

Mr. Sergeant then read the case of Fidgeon, assignee of 
Beecher & Barker v. Sharpe, 5 Ta. 539 (I Mar. 196 S. C.) 
which was decided upon great consideration, and on a re- 
view of all the cases.* This case was decided, as all the 
Mr. Ser- cases since Fordyce's case, in lord Mansfield's time, that it 
ceant, for ig a question of fact for a jury, whether the act was done in 
dems!*"' contemplation of bankruptcy ; that the thing must be intended, 
June 30th. to be a fraud upon the act ; that the true question is, in a 
case like this, whether the pretext of getting time was used 
for the purpose of committing a fraud upon the act. This 
case decides, that being in difficulty does not infer in- 
solvency, and insolvency does not infer contemplation of 
bankruptcy. One does not imply the other. 

The case of Harwood, assignee of Creed v. Bartlett, 8 
Scott, 171, (6 Bing. N. C. 62 S. C.,) was next read, to 
show what acts might be done lawfully, even in actual con- 
templation of bankruptcy. In this case, a trader, in contem* 
plation of bankruptcy, put property in the hands of an agent, 
to turn into money, for the common benefit of principal and 
agent ; and it w^as decided to be good. 

Now, here, where being in difficulty is, by the law of the 
above case, not evidence of insolvency, and insolvency would 
not be evidence of contemplation of bankruptcy, what evi- 
dence have we of a contemplation of bankruptcy 1 The 
question on which the whole matter turns, is, did Potts & 
• — ■.^.^^— — - - ^ - , -. 

* [C«]ifirraed in M'Menomy vs. JRooseveltj 3 Johnson's Ch. Rep. 446. Rep.] 
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Garwood, on the 6th of May, make this endorsement, in ac-^'^**»®™»'' 
tual contemplation of bankruptcy? It is very clear they didpoTTsand 
not then contemplate bankruptcy. They saw there were Garwood, 
difficulties ahead ; but they did not contemplate suspension ; 
the measures they took were in avoidance of suspension ; 
and they did avoid it. Much less did they contemplate in- 
solvency. Both they andl their creditors, including the pe- 
titioners, believed there would be a surplus of $25,000. 
Neither they, nor any body else, contemplated their becom- 
ing bankrupt. They did not intend even to stop. They 
feared they should not be able to pay their notes then out, at 
the time they fell due, and they agreed with their creditors, 
to exchange them for notes having longer to run. They 
fully believed, and the creditors declared they believed, they 
would be able to pay those notes at maturity. The arrange- 
ment was, in its nature, so little in contemplation of bank- 
ruptcy, that bankruptcy was the most opposite thing to it in 
the world, and the most inconsistent with it. 

The next thing required by the Bankrupt Law, is, that the 
conveyance should be for the purpose of giving preference 
or priority to some creditors over others. This is superad- 
ded to the other. The conveyance, in order to be fraudulent, 
must be both in contemplation of bankruptcy, and for the 
purpose of giving preferences. This was Breneman's case. 
The conveyance, there, was perfectly good, under the stat. ^^ ^^^ 
13 El., and at common law. It was fraudulent only, under geant, for 
the 2d section of the Bankrupt law. Respon- 

Conveyances which have not this purpose are not fraudu- j^JLe 30th. 
lent under this act. And if the purpose was the reverse, if 
it was to prevent any preference being had by one creditor, 
then it is not only innocent, but meritorious. That is pre- 
<)i9ely our case here. It is not worth while, to spend words 
on this part of the subject. 

But it has been argued on the other side, that though this 
transfer was not made with the design of giving preference, 
yet it operated, or might operate, as a preference of Richard 
D« Garwood. It is said, that in fact it was a preference of 
Mr. Garwood, because Potts & Garwood could not have re- 
covered the property back, and Mr Garwood mi^ht have 
held it to his own use. But certainly he could not have done 
so; for he could not have held the property against his own 
agreement. But Mr. Garwood never had the property in 
him. It is nothing that the endorsement of the bill does not 
set out the agreement. The petitioners cannot discredit 
their own testimony, which is, that Potts & Garwood trans- 
ferred the bill, under an express agreement that Richard D. 
Garwood should receive the transfer as trustee for all the 
creditors. ^ All this was done in the presence, and by the 
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In the mat. advice, of Nathan R. Potts; and the petitioners would have 
Pons and^^^ no difficulty in finding out all about it, if they had made 
Gakwood. inquiry. Richard D. Garwood could not; and would not, 
have attempted to hold the property : for if he had departed 
from the agreement, and set up a claim of his own, the tran- 
saction would have become fraudulent under the act, and 
void. 

But if it were plain that this would operate as a preference 
of Richard D. Garwood, yet it would not, on that account, 
be an act of bankruptcy. For it is a settled principle, that 
it is not enough that the transaction result in actually giving 
a preference; the transfer must be made for the purpose of 
giving a preference. 

Mr. Sergeant read the case of Wheelwright, assignee of 
Bull V. Wright, 5 Ta. 109. There there was a composition, 
which always contemplates difficulties and is based on, at 
least, a partial insolvency, and is a stronger circumstance 
than any we have here. Yet a transfer of securities, which 
Mr. Ser- 1" ^^^ effect operated as a preference, was decided not to be 
geant, for a fraud on the Bankrupt Law, because it was not done for 
dems**" ^^^^ purpose. The intention and purpose must be found ; and 
June 30th. like Contemplation of bankruptcy, it is a question of fact. 
That purpose is the sting and poison of the whole trans- 
action. 

Now, it is clear that this transfer was made for the very 
reverse purpose ; that oi preserving the property from going 
to one, in preference to others. It is as far as it is possible 
for any transfer to be, from the sort of transfer specified as 
fraudulent in the act. 

Mr Dallas. Mr. Dallas, in reply. We are met, in limine^ by an ob- 
July^ist. jection, that the Harleys are estopped by the instrunpeht of 
the 29th AprH, from petitioning, at all. We answer: Thoy 
w^ere released from that obligation. •, 

I. By its having been signed under a misconception of 
facts. The testimony of Steevens shews, that the estimate 
of assets, was much exagerated. The committee do not ap- 
pear to have had any acquaintance with the South American 
trade, on the state of which, the value of part of the assets 
depended. The statements of P. & G., were their only 
sources of information, and, those statements being proved 
false, in point of fact, any arrangement made on a supposi- 
tion of their truth, would not be obligatory, even had the ar- 
rangement been completed ; which, in this case, it was not. 
But, they were released. 

II. By the attachment of Henricks. The arrangement of 
April 29th, became obligatory, only in case all the creditors 
(Smith excepted) should sign it. From no act, could Hen- 
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ricks' refusal, more certainly be inferred, than from this at-In^l^J "At- 
tachment. It would be against all experience of the motives po^ and 
which actaate men, that a creditor* having secured bis debtGABwooo. 
against an embarrassed distant debtor, by a lien on property """*'' ' 
at hand, and which would pay the debt, at once, should sur* 
render that lien, for the personal obligation of his debtor; a 
surrender, which, besides depriving him of security, retarded 
payment of the debt, for 9, 12, and 15 months. So obvious 
is this, that the committee excluded Smith (whose debt was. 
secured by property,) from the number of those creditors 
whose signatures it was a pre-requisite to the validity of the 
release, that Potts & Garwood should obtain. But, again, 
the obligation of the agreement expired- 

III. From lapse of time. Henricks resided in P5ew York, 
His signature, if he nad meant to give it, would have been ob* 
tained in half a day. Yet, a half month had passed between 
the 29th April, when the instrument was issued, and the 14th 
May, when this petition was filed, but the signature was not 
obtained. Mr. Potts, of the firm has been in New York in 
the interval, viz, on the 6th of May. A positive dissent n^ay 
fairly be inferred. 

Mr. Harley, therefore, being Rectus in Cuna, the questionMr. Dallu, 
is, has an act of bankruptcy been conrjmitted, Notiops of hon- "*|^'«plyt 
our, and suggestions of feeling, are sophistically mingled up 
in the argument just heard, with principles of Law. It is 
said, that the report of the committee was a recommendation 
to the creditors to give time: and thus that P. & G. were led 
into making the transfer to R, D. Garwood, by the act of 
Harley, Thus, by artfully giving a new character to the 
report, that which was a bare statement of an opinion, and 
which, contrary to what is usual in such cases, avoided re- 
commendation of any sort, is made to be an obligatory con* 
tract. The report recommended nothing; least of all secret* 
ing property, in order to drive unwilling creditors to terms. 
On the contrary, such an idea was at variance with the whole 
plan; which was founded, purely, on consent ; consent, the 
fruit of a candid exposition by the debtor, and a generous 
confidence, on the part of the creditor. It is next said* that 
P. & G. from the date of the report, became trustees for all 
their creditors alike, and that being so, they did only act in 
execution of their duty, when they secreted their property 
in order to prevent attachment by a particular creditor. 
Here, again, is 2^ sophistry. Potts & Garwood were not 
trustees for any body, nor at all, before the signatures of all 
the creditors should be obtained. Henricks had a perfect 
riffht to issue an attachment; and so had any other creditor 
who had not signed the release. Whenever such an.aet 
^k place, the whole arrangement was brokei) up, W&^n 
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Inthemat-the plan, originally pursued, of a candid exposition, and re- 
pj^g gnj liance on leniency, ceased to be effective; when it became 
Garwood, necessary to secrete property to prevent attachments; to play 
' at circumvention and promptness with creditors, and to see 

which could most effectually put the other at bay; original 
relations, and ideas, and rights, and duties became changed. 
The creditors who had signed, were under no obligation to 
stand by, and watch the result of this game; for by so doing 
every dollar of property might have been attached by non- 
assenting creditors; and those who had signed would thus be 
postponed. By the attachment of Henricks, every thing was 
restored to the status ante. We have then the case of a 
debtor concealing his property, in order, that by depriving 
his creditor of the means ol satisfaction, he may force that 
creditor to surrender obligations now due, for those which 
retard payment for 9, 12, and 15 months. It cannot be 
doubtedf, that if Henricks, or any creditor who had not signed 
the agreement for extension, were the petitioning creditor 
in this case, a decree of bankruptcy would be awarded. 
When therefore, it is settled, that the effect of thetigreement, 
and of all that had been done by the committee, was purged 
away, and spunged by the attachment of Henricks, it follows, 
# that what any one creditor could have done, any other may 
now do. 
Mr. Dallas, ^y. Sergeant has insisted on the duty of an embarassed 
"Suiyid. debtor, to secure his creditors, without preference. This 
duty we admit; we come here to ask its enforcement by this 
Court. When Potts and Garwood found that they could no 
longer go on and that their property was in danger of at- 
tachment by particular creditors, to the injury of others, 
their duty was, to ask, voluntarily, a decree of bankruptcy. 
This would have protected their property from attachment, 
which their contrivance has failed to do ; and would have 
paid their debts as soon as, in ordinary course, they could be 
paid, while the transfer to Richard D. Garwood was to ef- 
fect a postponement of payment: this, if they are more than 
solvent, would secure to themselves their surplus: the Court 
would appoint an assignee: his acts would be visible: and 
his conduct subject to control. Had they thus protected 
their creditors, they would perhaps, have performed a meri- 
torious duty, though no more than a duty: but the notion of 
a debtor constituting himself a trustee for an unwilling cre- 
ditor; securing his debts, in his own way, and in a manner 
unknown to, and unthought of by his creditors; a trust for 
the benefit of his creditors, which hinders and delays them ; 
and, which, by reducing them to extremity, shall force them 
-*iu>,tjterm&*--these are things which have no merit; which give 
great latitude to fraud, and find no support in the hardihood 
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of law. Besides: it is argued that the indorsement of the ^"^^^o***- 
bill of lading was nothing more than an authority to receive. Potts and 
What then becomes of this meritorious transfer? It becomes Garwood. 
a mere contrivance, by which P. & G. conceal their property, """—"'*• 
in order, the more effectually, to keep it under their own con* 
troL It is obvious, then, that creditors, and their interests 
were not the primary objects of Potts & Garwood's opera- 
tions. The object was to delay creditors: to hold on to 
property till times should change, and prices should again be 
stimulated by baseless speculation ; to get time for what are 
called arrangements, and for compromises. They meant to 
obtain a benefit for themselves; to wit, the surplus of $25,000 
which, by an extension, it is said they can reserve. 

Now all this is at variance with the policy of the Bank* 
rupt Law, which, by establishing voluntary bankruptcy, in- 
dicates the duty of men in Potts & Garwood's condition; 
and which affixes a penalty to non-performance of that duty, 
by giving creditors a right to force a decree upon their 
temporizing debtor. But it is said, that P. & G. are not in- 
solvent. What is insolvency? It is the condition of a debtor 
who is no longer able to pay his debts as he has contracted 
to pay them. The evidence shews, that this is the state ofj^ jj ,. 
the respondents, If, indeed, a debtor who fails in a season in reply. * 
of commercial depression, can retain his property till the 
changeful course of commerce shall inflate all values by 
imaginary notions; can set aside indorsements, as no part of 
his liabilities; conceal his property; put his creditors at bay; 
pay debts now due, by promises to pay them at some future, 
distant day; and, finally, have time to arrange his afiairs so 
as to beat off his creditors, or beat them out; then perhaps 
Potts & Garwood are not insolvent: but if language is used 
in its common sense, and legal signification, the term is well 
applied, when applied to persons in their condition. This 
brings us to another matter which the Bankrupt act (§ 14) 
makes an independent ground for a decree; — the insolvency 
of the firm. This ground is not, it is true, set forth in our 
petition, as a substantive ground for the decree; but the act 
of Congress does not require minute specification; nor is 
such specification'^required either by the English forms, or 
by the nature of the proceeding. (His Honour, it will be 
seen, decided differently from the opinion here maintained 
by Mr. Dallas. It accordingly becomes unnecessary to re- 
port either the evidence of insolvency, or the able argument 
which was made upon the evidence.) 

Then it is said that " convey and assign " mean transfer 
under seal. So they do: but tney may mean more. " Con- 
vey," means to transfer; to put over, to pass title to. "Assign" 
means the same: and transfer means no less. By this pleo* 
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Inthemat-nastic specification in the Act, Congress meant only to ei» 
Pom and P^'^ss its strong and pervading repugnance to these transfers i 
Oabwood. not, to niake a disquisition on the nature of sealed instru- 
ments. In a proceeding where the creditot is as one fighting' 
in the dark, it is impossible to say in a preliminary allegation, 
in what form a trstnsfei has been made. The substantial 
act is seen. The circunrtstantial form will appear only ori 
the hearings or before the jury. The objection is frivolous. 
It is to entangle Law in the meshes of technicality* The 
objection, if sustained, would be of no efTect but to "add three 
Words" to the petition in future cases. Besides which, 
the petition alleged a fraudulent Concealment: and if the 
transfer to Richard D* Garwood, dortt fall within the terms 
of one allegation, it is embraced by those of the other. 

It is next said, that the transfer could hot have been madd 
in (iontemplation of Bankruptcy; that insolvency dont prove 
bankruptcy; noi*, difficulty pfove insolvency; that insolvency 
is a question for a juryj and that no jury could infer insol- 
vencyj in the facie of this report finding a surplus of $25,000* 
The decisions cited, — (those of the English Courts) reflect 
but feeble and uncertain light to our act of Congress. It is 
better to follow the judgments of our own Court. Breneman^s 
case has traversed all this ground, and has settled the law 
of the present case. It was clear, in that case, that Brene-* 
man, in point of fact, never contemplated bankruptcy, in a 
Mr Dallas, technical sense, at all.*' It was the furthest thing possible^ 
in reply, from his thoughts. Breneman had said, over and over again* 
that he knew, by making a general assignment, he would 
be deprived of the benefit of the Bankrupt Law; and that he 
did not mean to apply for it. It also appeared from Brene- 
man's own testimony, that he considered himself solvent, — 
that his property would pay all his debts. Yet, the Court 
decided, that " Bankruptcy y' as used by the act of Congress^ 
did not mean a decree of bankruptcy — or bankruptcy in a 
technical sense ; but^ was '' the state of a man unable to pur^ 
sue his business and meet his engagements in consequence of 
the DtoANGEMENT (uot the desperate state) of his affairs/^ 
that when his business became broke up, and himselfunable 
to meet his engagements, he was Bankrupt: and that when 
he did acts producing these results, the Law would infer, 
contemplaMon of Bankruptcy. As, also, there was no othef 
evidence of insolvency, but the contrary, that case decided^ 
that being irt difficdlty — (" troilbled " was Bf enema n's ex-« 
pression,) was evidence of insolvency, whenever that difB* 
culty was so gre^t ad to cause a failure, stoppage, arresta- 
tion or breaking up of a man's business. This was now, id 
this Court, axiomatic law. To apply it to this case. Was 
there not here a faUttre, complete and total? If creditors 

* See Breneman*B case reported in a ftote, at the end of thb eaaa^ 
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-Will all release, then Potts & Garwood may go. on, for a In the mat- 
while. But that is not this case. Pi & & stand here, dis- p^^ and 
honoured, protested, secreting projperty to avoid attachments, Garwood; 
asking ti ne, and avowing inability to go on. According to 
Breneman's case this is, by inference of lawk contemplation 
of bankruptcy. But can it be doubted that they have con- 
templated bankruptcy^ in fact. Reduced to extremities, 
property attached, affairs greatly extended, times depressed 
and declining — the agreement for extension riot yet assented 
to, and evidence that it will not be at all ; cari it be doubted, 
that they have contemplated inability to go on. But then 
the surplus of $25,000 ! We have shown that the assets 
have been over-valued: but besides, according to the report 
of the committee, this surplus will* remain only in case P. & 
6. get an extension of 9, 12, and 15 months. That is the 
effect of what the committee report; for they say, P. & G. 
cannot engage to meet their engagements now. Insist oii 
payment now, you ruin P. & G., and lose your debt besides I 
but give them time; trust to their skill $ let them manage 
their own coricerns^ hope for better times; and 15 months 
hence, they will pay all, and have a handsome surplus. What 
can this mean, but that P. & G. are> at this time, insolvent i 
unable to perform their contracts; and if so, then according 
to Breneman's case, contemplating bankruptcy. But it is 
said that the transfer must have been for the purpose of git' 
ing a preference. We see, in this case, a transfer concei^ted Mr Dallaai 
among relatives, and made to a relative; to an indorserj for*" ^P^y* 
about the value of his indorsements ; without any written 
declaration of trusts ; the property to be sent to him ; and the 
whole transaction wanting definite shape, and admitting of 
construction accommodated to future contingencieiS, and the 
interests of the parties. These are acts, unaccommodating 
proofs — the only evidence to which the Court can lookk 
Private parol trusts are hostile to the policy of the bankrupt 
system. It is not necessary to contradict our own witness. 
Admitting the bona fides of the transfer, in fact, it must b^ 
taken in point of law, to have been done with the intent 
which its exterior shews, and which the act was calculated 
to effect. 

Mr. Dallas, then went into considerable argument, td 
shew that the transfers to D. Smith, were acts of bank* 
ruptcy. 

It was clear, he said, that the transfer of one of the bills of* 
lading, was after the meeting of the creditors. 

It did not alter the case to say, that this security wasi 
given in virtue of an antecedent agreement. Even if the 
agreement were clear, which it was not, the act would be 
not the less, an act of bankruptcy. In Bundle vs. Murga« 



180 WaLLACB's casks Iff BANKRUPTCY. 

In the mat troyd*s assignees^ 4 Dallas, 304. Murgatroyd, in the year 
Potts and 1784, (before marriage, probably,) but at any rate, when 
Gakwood. solvent, entered into articles with his wife's trustees to secure 
her, certain property of her oum, in case he became insol- 
vent. In 1802, when insolvent, he gave the trustees a mort- 
gage ; but the Court held, that though, independently of the 
Bankrupt Act, the mortgage might be valid, yet that " no 
antecedent contract can make the mortgage valid, if JIfur- 
gatroyd actually gave it, when he was insolvent, upon the 
eve of a legal bankruptcy. The general creditors had then 
acquired an interest in his estate, and it was too late to per- 
form an engagement for giving preferences and securities at 
their expense to any particular creditor." 

[The ground, however, taken by the Court, in another part 
of the case, that no act not alleged in the petition, could be 
insisted on as an act of bankruptcy, renders it unnecessary 
to report this part of the argument of Mr. Dallas, more in 
detail.] 

On the whole, said Mr. Dallas, a very strong prima facie 
case is made out. That is enough, in this stage of the pro- 
ceeding. The decree of the Court we ask for, is not final. 
its effect is only to put the respondents on trial before a jury, 
at their option. As I have remarked, a petitioner, in the 
relation of the Harleys, fights blind-foldea. But still, we 
have shown strong leading circumstances of fraud, or, if 
that mean too much, of commercial misconduct. When 
such leading circumstances are shewn, further inquiry 
rarely fails to develope, strengthen and connect them. We 
have done all that would be required in a criminal case ; and 
a criminal case is stronger than this. 

July 9th, His Honour, delivered his opinion as follows: — 

His Ho- [MSS.] * 

July 9th Objection has been made to the right of G. Harley & Son 
to become petitioning creditors, inasmuch as they had signed 
the agreement for an extension of credit, and. a sufficient 
time had not elapsed to ascertain whether all the creditors 
would become parties to that agreement, so as to make it 
binding. Under ordinary circumstances, and if there had 
been no express dissent, perhaps a reasonable time had not 
elapsed, and they would not have become entitled to pro- 
ceed against the respondents ; but I think that where a cre- 
ditor, after a proposition of compromise has been submitted 
to him, attaches the property of his debtor in another State, 
it is such an unequivocal act as that his dissent may reason* 
ably be presumed. ^ ^ 

*■ In cases where it is thus indicated, the opinion of the Court was delivered 
in writing. 
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The transfer to Richard D Garwood has been mainly relied^"^*^®'™**" 
OD as the act of bankruptcy here; and whether it is, or ispoTTsand 
not, such an act, depends upon the terms and conditions on Gabwood. 
which it was made. 

If the object of the transfer was to give Richard D. Gar- 
wood a preference over the other creditors, and if the trans- 
fer was made in contemplation of bankruptcy, then it is void, 
as being contrary to the spirit and policy of the Bankrupt 
Law, which contemplates equality among all the creditors ; 
and it matters not whether a preference (by a person subject 
to be declared a bankrupt involuntarily,) is given by a gene- 
ral assignment of all his properly^ or by a transfer of a por- 
tion of it. If it is done mth a view to give a preference, and 
in contemplation of bankruptcy, it is void, no matter what be 
the form in which it is done. 

In this case, the transfer of the bill of lading is made in 
the ordinary form; no trust appears on the face of it : and no 
trust was declared in writing by R. D. Garwood when he 
received it: and it is contended that no evidence can now be 
received to show a trust. 

It may be, that a substantive and unequivocal act of bank- 
ruptcy, where the preference is apparent on the face of the 
instrument, cannot be explained by other circumstances : but 
when the act is of an uncertain or doubtful character, I can 
see no objection to evidence tending to prove the true cir- 
cumstances of the whole transaction. What is the evidence His Ho- 
here? A majority of the creditors of Potts & Garwood of- °***^* 
fered them an extension of 9, 12, &; 15 months, for payment, 
provided all the creditors named in a schedule, annexed to 
the agreement, should assent to it, and on condition that they 
should be paid in equal proportions out of the property of 
Potts & Garwood; and if their funds enabled them to antici- 
pate the time of payment, it was agreed to be done. The 
cotfee in question was part of the property relied on for pay- 
ing the creditors. As soon as it was ascertained that it had 
arrived in New York, the transfer of the bill of lading was 
made to R. D. Garwood, for the purpuse of carrying out the 
views of the creditors. It is true, that the object of the trans- 
fer does not appear on the face of it; but it is clearly in evi- 
dence, that it was made and accepted under the advice of 
counsel, for the equal benefit of all the creditors, and as the 
best mode of carrying their intentions into effect ; R. D. Gar- 
wood disclaiming all right or claim to any priority. 

But still, it is said, this transfer was, under the circum- 
stances, an act of bankruptcy. 

The first section of the Bankrupt Law makes Knyfiraudu* 
hni conveyance, assignment, sale, gift, or other transfer of 
lands, tenements, goods or chattels, credits or evidences of 
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Intbemat-cJebty an act of bankruptcy . To know what are fraudulent 

?oTTs and ^^'^^^y^"^®^, fi&c, we may consider 1. What are fraudulent 

Garwood. at common law; 2. What are fraudulent by the statutes of 

£}lizabeth ; and 3, What are declared such by the second 

section of the Bankrupt Law as frauds upon that act. 

If the view I have taken of the evidence in this case be 
correct, the present transfer does not come within any of 
these classes. An assignment for the benefit of creditors is 
made on good and sufficient consideration, and is perfectly 
valid both at common law and under the statutes ; and to 
make it void under the second section of the Bankrupt Law, 
it must be made uot only ig contemplation of bankruptcy, but 
must also be for the purpose of giving a creditor, endorser, 
surety, or other person, a preference or priority over the 
general creditors of the bankrupt; but where the object is, as 
the evidence shows this to have been, to prevent such a pre- 
ference or priority, I cannot consider the transfer as a fraud. 
The transfers to D. Smith, Jr. as collateral security for 
his advances, have been urged as acts of bankruptcy, one of 
them having been dated as late as the 1, May, 1842 ; but the 
evidence is, that it was made in pursuance of an agreement 
entered into in February; and the last advance of any amount 
was made in the early part of March, when the parties were 
supposed to be in prosperous circumstances.* 
His Honor ^^ ^*'^' however, been urged, that the respondents are in- 
'solvent, and therefore liable to be declared bankrupts, under 
the 14th section of the Bankrupt act. Without undertaking 
to decide whether this section declares insolvency, in case of 
partners, to be in itself a case of bankruptcy, and if so, 
whether such insolvency means a mere present inability to 
pay debts, or an open, notorious insolvency exhibited by an 
assignment of all their property, or an application for the be- 
nefit of the Insolvent Laws, it is sufficient at present to ob- 
serve, that this is not one of the acts of bankruptcy specified 
in the petition. 

The rules of Court require the particular acts of bankruptcy 
intended to be relied on, to be specially set forth, and the 
act of Congress directs twenty days' notice of the time and 
place of hearing to be given to the respondents, that they 
may be prepared to rebut the allegations if unfounded in fact. 
The propriety of this rule has been exemplified in the present 
case. The parties are charged with having made a fraud- 
ulent transfer of their property ; evidence has been taken in 
relation to that charge ; on the hearing, the charge of insol- 
vency as an act of bankruptcy is for the first time made. It 
has Deen said, that in criminal cases, if any offence is proved, 
the party will not be released, whether it is the offepce 

* &w M*MeekeiCB Letsee ▼% Qrundy. 3 Hur. & Johns. 185. R^p. 
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charged or not. This may be true on a preliminary hearing ; In A®.™*^ 
but on a final trial, such as this, the specific offence charged p^ and 
must be proved, or the party will be acquitted ; but a new Garwood. 
prosecution may be had against him on other charges. His Honor 

I am of opinion that the petitioners have failed to establish 
their right to have the respondents declared bankrupt ; and, 
therefore, that the petition be Dismissed. 

[Subsequently to this decision, as the reporterjwas informed, a friend of the 
Respondents, purchased Henrick^s claim for 75 p. c. and all the creditors then 
came into the agreement of extension. The Harleys sued P. 6l 6. on the 
debt upon which the petition was founded, allegins^, that the terms were not 
complied with, by a transferee's signing the extension. P. & G. then brought 
suit against the Harleys, tor damages, the resolt of having filed this petition.] 



Note to page 178. 

* The opiniou of the Courts in Breneman's casey was given in a former nunJber, 

(see ante, p. 34) . But the facts of the case are there stated only incidentally. It 

foi/2 probably prove inferestinff to the profession, and it is necessary to the ap' 

precvation of part of Mr. Dallas's argument^ to have a report of that case more 

full and precise. 

No. 179. 
IN THE MATTER OF BRENEMAN. 

AS ADVERSARY PETITION. 

A General Assignment with preferences, is an act of Bankruptcy; and the 
Assignor may be decreed Bankrupt, accordingly ; and this though in point of 
/act, he may never have contemplated applying for the Bankrupt Act. 

Weber andal., on the 7th April, 1842, presented a petition for a decree of 
Bankruptcy against Henry Broneman, setting forth, that on the 10th of March, 

1842. the said Henry had become bankrupt, by In the mat- 
1st. Having, on that day, made a fraudulent assionment, gift, and trans- terof 

ferof his lands, tenements, goods, chattels, credits, and evidences of Hekkt 
debs. Brevsmait 

2nd. Havings on the same day, iir contemplation of Bankruptcy, and for. , ,, , ,. 
the purpose of giving one Oideon Breneman, a creditor, endorser and gf-tement 
surely^a preference or priority over the other general, creditors of him the * 

said Henry, conveyed and transferred all his property to Reuben MulUson, 
by Indenture of Assignment, Slc. 
The answer denied these allegations, and added. That the respondent 
** never contemplated bankruptcy, nor any application for the benefit of the 
Bankrupt Law;" and, " That the assignment made by him, was yielded to 
the importunity of one or more of his creditors, and bona fide, and to secure 
bona fide debts, and without collusiofi." 
When the cause came on for hearing, it appeared, that on the 10th March, 

1843, Henry Breneman had made a oeneral assionmeitt to Mullison, in 
trust, after paying expenses, &.C., to pay, as of the first class, certain debts, 
{borrowed money) to Gideon Breneman (his brother,) due to Gideon in his 
own right, and also as Trustee to Levi Breneman, (a third brother, of unsound 
mind ;) also, a draft due to the Columbia Bank and Bridge Company (bor- 
rowed money) ; debts due to three persons to whom Gideon Breneman was 
surety ; and five other debtst to different persons : and after payment of 
ALL these debts, to pay the balance to such creditors as should release 
within ninety days. 

It was admitted by the Petitioners, that the assignment was not fraudulent 
in fact, and, but for the Bankrupt Actt would, according to the Laws of Penn- 
sylvania, be valid. 

t (The character of these ddjts did not appear , excfpt that one that waa to a 
hound girl for freedom dues.) 

24 



1^ ^.MMiwak S CA&BS 111 BANKRUPTCY. 

1 r i-^ witf IK- - LillMTH J** ^ MFOKTCNiTT rcUed on by the respondent, was as fol 



/«k h*:^H March, (the day before the assignment was executed,) H- 
^^^^ i..ji,iii<n" <MJM OB Miilhson to ask him to become his assignee. H^ told 



*«^ .Mir.«>,'>- i». iri^» iMbk h« was compelled to make an assignment ; that his brother 
_ ^ ' . ^ ^.i^uj^ mt*^ tramMim^ him and threatening to push him, and he could not get 

'"j^iurt-^ ij»trx. ^i*!tjv^rtktr, (Mullison^s Testimoiiy.) 

^'tirt CttMii«rofthe Columbia Bank ana Bridge Company, also stated thai 
')k» iiaU r^iWfttediT called on Breneraan, between the 20ih of January, and the 
^h or lOth of March, and urged him to lift the draft due the Bank, which 
Ii]>»iMHiiWDi promised to do. *' In the latter part of February," said the 
Ca^«r» '* I became a good deal uneasy about Mr. Breneman's matters, and 
I told Mm t^t something must be done ; that I should be subject to censure 
il' I did QOt get the debt secured ; ofid I importuned him all I could, to get aecu- 
r^.'^t On the 9fh of March, the Cashier "went to Mr. Brenemairs store, 
with a determination of letting him know, that unless something decisive was 
don». suit would be brought : ' — found that h« was gone to Lancaster : and 
adVr having called repeatedly, without finding him at home, suspecting that he 
was about to make an assignment, went after him to Lancaster ; staid there 
all night ; and after a good deal of inquiry, found him the next morning, after 
\h» Asjiignment had been executed. Brencman then said, after having shown 
the Assignment to the'Cashier. * that it seemed to him to be the only manner he 
could adopt to relieve himsel^f from the pressing, and urging, and Ihreatenings 
of his creditors : that all seemed to be very impatient, and,** as the Cashier 
tMmght Breneman had said, ' some had threatened suit.* (Cashier* s Testi- 
iftony.) There was no other evidence of importcntty. 

Oil the subject of Contemplation of Bankruptcy, it appeared, that Bre- 
neman, in the interview above mentioned, with Mullison, had said, that but 
for Z;em- Breneman, who was in the Hospital, and not able to loose the money, 
^nd for some other money, he had borrowed from other people, he wo^ldk 
apply for the Bankrupt Law ; that he was well aware that making the assignment 
tpould- prevent, his doing this. (Mullison*s Testimony.) He had told the 
Cashier also, on the lOih March, at Lancaster, before the Assignment was 
delivered, that ** He knew very well that making the Assignment would deprive 
\im of the benefit of' a discharge under the Bankrupt Law, hut as he never in- 
tended to apply for that, he did not care any thing about it.*' (Cashier's Testi- 
mony.) •* At the time I made the Assignment,*' Breneman himself swore, 
^* I supposed the property I had, and that which was coming to me from my fa- 
ther*s estate, would pay all my debts. I was well aware, that by making the 
Assignment, and preferring certain creditors, I could not take advantage of the 
Bankrupt Law. I had no intention then, of' applying for its benefits, and have 
not now.** The Assignment itself, as part of the. consideration for* the transfer, 
stated sundry debts, and sums of money owing by Breneman, which he was 
'* at present unable to pay.** 
13th and '^ ^*^® ^^^ argued by Mr. Meredith anH R H. Brewster tor the peti- 
14th Mav ^i'^'^'^S cr®^i^ors : but the reporter regrets, that he was prevented by indis^. 
^* po«ition, from hearing what was said. He understands, however, that the. 
principal arguments against the assignment are well presented in the court's able 
Mr. Malle-opinion. Mr. Mallery, for Breneman, and the preferences* argued as follows > 
ry, for theThe only cases in which a debtor can be decreed Bankrupt at the instance of 
assign- his creditors, are specified in the ^ 1 of the act. On* of the cases— tl|at i^Iied' 
mfni. on here^is, if he make any fraudulent assignment. Th's expression occurs: 
14th May. in the first part of the act : and the word is therefore used as one whose sig- 
nification was commonly understood. It is to be used in its common meaning) 
the meaning it had anterior to the passage of the Bankrupt Law. Tne as^ 
signment must therefore be fraudulent, either in fact, or by the statute of Eliz. 
or in law. Now, it is admitted that this assignment is not fraudulent in any 
suchBenee. But, admitting that " Fraudulent," means ti fraud on the Bank- 
rupt Lawy within the ^ 2, still the assignment must have been made ** in con- 
templation of Bankruptcy J** ^2. Now, it is clear, that Bankruptcy, in its 
technical sense, that is, a decree of Bankruptcy, was the farthest thing in the 
world, from Breneman's expectation. Yet this is the sense in which •* Bank- 
ruptcy** is used in the act of Congress ; for technical words in a statute are ta 

t It appeared that the draft in question had been discounted by the Cashier, 

- without a direct authority from the Board of Directors which met but once a week; 

and though he was releas&i by the Bank, post Utem motam. viz. on the 4th May, 

(jthe evideftce was taken on the llthf) — yetj that he had felt vwre than usual con» 

eemfor ikepayTnent cfihis 4sbt. 
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>«ceive a technical constraction. Nor is it enough to say that by making a In the mat- 
general assignment, Breneman must have contemplated the total breaking upter of 
of his businei^to — which is Bankruptcy : for this, again is lo confound the vulgar Henky 
acceptation of the word with its legal definition. Executions may break up aBssKSMAN 
titan's business : so may an arrest of his person : so may hopeless insolvency. ' — — 
Nay, — a general assignment may be the best means for an embarrassed man 
to relieve himseli and get again on his feet ; but at ay rate, no one will contend 
that insolvency, or arrest, or executions by hemselves, are grounds for a de- 
cree of Bankruptcy. 

Numerous decisions shew that ** insolvency*^ don*t mean '^Bankruptcy)** 
and that contemplation of Bankruptcy'* is a question of fact. Thus in Fidgeon v. 
Shaiyte (1 Mars. 198, S. C. 5 Taunt. 539) C. J. Gibbs says, *' The delivery in 
expectation of Insolvency only, would not be an illegal act, because it is only 
from the bankrupt laws, the policy of which is, that all creditors should be 
paid alike, that the illegality arises. It must be an atit, then, not only that, in 
effect contravenes the bankrupt laws, but it must beddhe with intent tocontravene 
ihem^ and in contemplation of Bankruptcy ** In Mor'gan v. Brundrett{b Bam. 
and Adol. 289.) Patterson J. says, •* The recent cases have gone too great 
a length." .... ** for a man may be insolvent, and yet, not contemplate 
Bankruptcy." One of the cases refierred to as going too far, is that of Poland 
V. Grlynn (2 Dow. and Ry. 310) a case which is often cited on the other side. 
In Gibbins v. FhUlipSy 7 B. and C. 529, ** where a trader, in embarrassed cir- 
cumstances, gave a bill of sale to a particular creditor : Held, that .... it waa 
PROPERLY LEFT TO THE JuRY to Say whether it was .... given in contemplation 
of Bankruptcy." {Syllab. of case.) In Atkinson v. Brindle, 2 Bing. N. C. 
225, this same point was decided. Tindal, C. J. observed, '*The cases on this 
subject have gone too far. 'I'he proper question for a jury was, whether the 
payments were made in contemplation of bankruptcy." 

In Wheelright v. Jackson, 5 Taunton 109, the Court, speaking of an act 
which was alledged to have been done in contemplation of Bankruptcy, say, *'«• 
cannot see how this was a fraud on the commission which was never then thought 
^." In M'Menomy and Tovbnsend v. Ferrers, 3 Johns. 71. The Court 
referring \o ilio facts of the case, said, " It is difficult to reconcile the fact of 
he Bankrupts* having pledged KLh their property for the payment of their d^ts, 
^ith a belief, (jf-c. that a bankruptcy was not contemplated. Their situation 
appears to me, to have been hopeless, and the whole course of their conduct, for 
many months before, (f c. looks as if they were meditating on the best means to 
procure a discharge from their creditors, by surrendering to them all their pro- Mr. Malle- 
perty.** This statement oi the Court is warranted by the facts ; but notwith- ry, for the 
standing this, as it appeared that the Bankrupts had been the owners of *' very assignment 
large tracts of new land, the value of which they did not understand, and 
greatly over-rated ;" and that the Bankrupts, according to two verdicts of a 
jury, had not had any actual expectation of becoming bankrupts — the Court 
refused to over- rule the charge of the Judge below who had told the Jury 
** that actual insolvency, or a state of things which would induce a belief m 
others of ihe» insolvency of a debtor," &c. did not furnish the criterion to judge 
of a contemplation ot Bankruptcy. In the same case, 3 Johnson's Chan. 
Rep. 446. Chancellor Kent, expressed liiqise If, even more strongly. In the 
tease ot Phoenix v. Day, (5 Johnson, 412) the same doctrine is recognized. 

We admit that there may be cases, where a preference bV a deeply embar- 
rassed debtor would speak loudly as to the contemplati^on bf'^Bankhiptcy ; but 
euch inference may be overcome by other evidence. That was the das^ in 
M'Menomy v. Ferrers, 3 Johns. 71, already cited. . 

But again, admitting that the preferences were made in contemplation Of 
Bankruptcy, they were not Voluntary, and therefore not atts of Bankruptcy . 
iCrosby v. Crouch^ 11 East. 256). If given under fear of legal process, however 
gtotindlef'S, it is enough to protect them, {Thompson v. Freeman, 1 Term. 155). 

NUR IS IT necessary that THE SOLICITATtQN SHOtJLl) BE URGENT. ThuS iu a 

Ut€ ease, Doe v. Gillett, (2 Crom. M^e. and Ros. 579), the defendant had written 
to the Bankrupt saying to him that a certain lease which hadj been assigned 
86 a security tor a current account, was inadequate, and wishing him to mtfke 
ov«r another security. The lettel- concluded, '* I mention this for thy con- 
siiemiion.** The defendant siibsequently wrote again to the Bankrupt, telling 
him only, that the necessaty documents could be prepared in such a manner as 
not to expose the transaction to certain persons ; and the preference was ac- 
cordingly made. Sergeant Talfourd insisted that there was nothing like 
pf Assure, but on the contrary, that the parties appeared to have been on the 
hiost friendly terms. Baron Parke, however, said, *' It is not necesssary to 
•hew rRBSSURi ; you must shew that the conveyance originated inthe voluntary 
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lathdmat'Oelitf ike intolvetU; whereas here, it was made in conseqaence of the ere* 
ter of ditors asking for it. I'bat is the meaning of the term voluntary. * * * * J should 

HucRT if^er that U toas a very deaf caeefot the defendants.^ ' 

Bebitimim The same doctrine is found m the American Books, on cases which arose 

oat of the Bankrupt act of 1800. See Ogden v. Jackson, I Johns. 370. MMe- 

iutmv Y. Ferrers, 3 Johns. 7h Fhaeoix v. Ingraham, 5 Johns. 428. M'Mechen 

V. Grundy, 3 Harris & Johns. 185. In this last case, Chase C. J* said. *' The 

Court are of opinion that to render the payment or transSer, by a debtor to liis 

creditor, fraudulent as to the other creditors, under the bankrupt law, it must 

be svantaneously made, in consequence qf a formed design to become a bankrupt." 

Mr. Malle- Now, apply this law to the evidence, it is clear that Breneman in point oi 

ry. for the f^^* never contemplated Bankruptcy. He heUeved that the assignment itself 

niTftigPm^'nt would prevent his becoming a Bankrupt. He believed that he was not, even^ 

insolvent. The evidence on this subject is too strong to be controverted. No 

Jurv could find a contemplation of Bankruptcy, as a matter of lact. 

Then, again, it is clear that these preferences were not voluntary. In some 
of the cases where he made preferences, the evidence of compulsion is direct i 
and he said, generally, "It was the only manner he could adopt to relieve 
himself from l\ke pressing and urging, and threatenings of his creditors : that 
ALL seemed to be very impatient." This conversation, beii.g p:irt of the tea 
gesta, is highly satistectory evidence, and (taken wi<.h the other evidence) it 
leaves no doubt that he had been importuned by all the persons who were pre- 
ferred. Besides, most of the preferences are lor borrowed moneys or in favour 
of sureties; debts, in regard to which, it is known, that in mercantile honour, 
there exists a special obligation to protect by preference. It may well be, that 
rdying on that, which the preferred creditors knew would be more efficacious 
than any importunity, they chose not to resort to extreme ties. This ia equivalent 
to importunity. Now suppose, that without making any general assignment, 
Breneman had transferred portions of his property to each one ot these preferred 
and importuning creditors, reserving the rest for himself, or his general cre- 
ditors. It could not be contended that be had committed an act of Bankruptcy. 
How then, has the assignment, which does no more than make these same trans- 
fers, in the most unexceptionable form, become an act of Bankruptcy ? 

The evidence of importunity by the preferred creditors, takes the case out of 

the principle settled by Lord Mansfield in Compton v. Bedford, 1 W. Bl. 362, 

and by Ld. Hardwicke, ex parte Foord, 1 Bur. 447. Both those cases wanted the 

all effective element of importunity by creditors. Both were cases of voluntas y 

assignments, which Breneman's clearly was not, within the meaning of ** vo* 

luntary." as settled in Bankruptcy. 

Mr. Meredith repUed. Cur. Vult Adv. 

His Honour, stated minutely the facts of the case, and then proceeded "It 

His Honor ^ ^^i^^^^^t^ ^^^ ^ ti"8 case there was no ntcral fraud, but there are many cases 

Mav 2l8t "^ which the acts of parties who intend nothing that is dishonesty become 

^ * le|g[ally fraudulent as being contrary to the policy of law. A familiar instance 

01 this, is the sale of personal property for a valuable consideration, where the 

property is left in the possession oi the vendor This, although perfectly honest 

and binding between the parties, is, in law, fraudulent as to creditors, because 

it enables the debtor to obtain credit by the possession of goods to which he is 

not entitled. 

The whole policy of the Bankrupt law is equality among the creditors. It 
was intended to prevent the debtor from ^ving all his property to some relative, 
or favourite creditor, to the exclusion of all the rest, and declares that such 
disposition of his property shall be void, as a fraud upon the creditors not pre- 
ferred. That such was the intention of Congress in passing the law now in 
force, cannot be questioned. 7'he second section of the act provides for the 
case of involuntary bankrupts, by declaring that z\\ future payments, securities, 
conveyances, &c., made or given by any bankrupt,, in contemplation of bank- 
ruptcy shall be void, and a fraud on the act, and the assignee under the bank- 
ruptcy shall be entitled to claim the property as part of the bankrupt's estate ; 
and then provides that in case of a voluntary application, if any such assignment 
had been made by the petitioner after the 1st of January 1841 , (upwards ot 
seven months before the passage of the law, and more than a year before it 
took effect,) in contemplation of the passage of a Bankrupt Law, he should not 
be entitled to his discharge, unless assented to by a majority of the creditors 
not preferred; thus showing a marked distinction between the cases of volim- 
tary and involuntary bankrupts. 

Again, it is made the duty of the assignee to claim the property as part of 
the assets of the bankrupt. But how can this be done, unless tne party be de-* 
Glared a bankrupt, for until the decree of bankruptcy there can be no aasignee* 
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The doctrine contended for by the re8pondent*8 counsel would completely In the mat- 
tauUify so much of the law as prohibits a preference of one creditor over another, ter oi 
A man might assign the whole of his estate to one or more favourite creditors, Henry 
to whom he was bona fide indebted, and not apply lor the benefit of the Bank- Brescman 
rupt Law, but, if pressed by his other creditors, be content with an exemption — — —  
from personal arrest, by a discharge under the State Insolvent Law, and if his 
creditors cannot proceed against him and have liim declared a bankrupt, by 
adverse proceedings the assignment would remain efiectual. Such I con- 
ceive could not have been the intention of Congress. The Law was intended 
ibr the benefit of creditors as well as of debtors, but the construction of the 
respondent would reader it ibr the benefit of debtors only. 

But it is said the respondent never intended applying for the benefit of the pju xr^^ 
Bankrupt Law and therefore the assignment was not made in contemplation of j,Qyy 
Bankruptcy. Bankruptcy however does not consist in the proceedings in 
Court ; it takes place in the course of a man's business, and the proceedings in 
court are to ascertain whether the party was or was not a Bankrupt at the 
time the orighial petition was filed. Bankruptcy is said to be the state of a 
man unable to pursue his business and meet bis engagements in consequence 
of the derangement of his afiairs. Now what can more effectually render a 
man unable to pursue his business and meet his engagements than a transfer 
of all his property ibr the benefit of some of his creditors and to the exclusion 
of others. Can it be supposed he did not contemplate the entire breaking up 
of his business and his inability to meet his engagements at the time he exe- 
cuted the assignment, in this case the instrument itself avers as part of the 
consideration " sundry debts and sums of money owing by said Henry Brene* 
man, which he is unable to pay at present." It would be difilcult indeed to 
establish that any act was done in contemplation of Bankruptcy within the 
meaning of the act of Congress, if this is not such an act. 

Again, it is said this assignment was yielded to the importunity of his cre< 
ditors and therefore it is not an act of Batikruptcy. In England it has been 
decided that a debtor, who yielding to the importunity of his creditor delivers 
him a portion of his property in satisfaction of his debt whereby the creditor 
obtains more than the other creditors will receive in an equal distribution, does 
not thereby commit an act of Bankruptcy. But no case can be found in 
which a debtor surrendered the whole of his property, to the importunity of his 
creditors which was not declared an act of Bankruptcy. Because by the sur- 
render of the whole and breaking up of his business the debtor does not relieve 
himself iirom any present diificuity which is considered the motive, for such an 
act when really done under the pressure of a threat : but in this case that ques- 
tion can hardly be said to arise under the evidence. The proof of pressure by 
any one before the assignment is slight, and several persons are preferred who 
do not appear to have made any demand of the amount due them. 

In my opinion the pethioners have fully established their right to the decree 
prayed for, and it is accordingly Awarded." 



ID^NOTICE. 

In the case ex parte Bennet, reported ant. p. 145, (No. 10) BenkitV 
it was decided, that the property of a petitioner was not di- ^^ ^** 
vested out of him, until the decree had passed; and accord- ^^ ^ 
ingly, that until that time, the property was subject to any 
execution. To day, in Dudley's case, which was like Ben- 
net's, the question was again raised: and Mr. W. B. Reed 
mentioned, that Judge Story and several other Judges, whom 
he named, had lately decided the question differently. Mr. 
Hirst replied, quoting the decision in Bennet's case as the 
law of this Court. His Hoptour said that on reflection, he 
had seen no cause to change his opinion as given in Bonnet's 
case, but as there was so considerable a diversity in opinion^ 
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Bbnitbt's both Judicial and Professional, it would be quite agreeable 
Ponded!*"' t^ bim, (if Mr. Reed wished it,) to adjourn the question to 
the Circuit Court for decision. (§VL) He accordingly ad» 
journed the question; ordering, that the proceedings should 
stay, but that the levy should remain as a security ^ in the 
meantime. 

Saturday, 10th Sept. 1842. J. W. W. 

( To be continued.) 



Ex parte James Martin aftd others. 

The equity jurisdiction of the district Courts of the United States, under the Bankrupt 
Act, is not confined to cases originally arising and pending in the particular Court 
where the relief is sought. 

Where a creditor, living in Massachusetts, commenced suits in Massachusetts, New 
Hampshire and Kentucky, against a party proceeded against as a bankrupt in Pennsyl« 
vania, which suits would deeply ailcct the property oi the supposed bankrupt, if he 
should be declared a bankrupt ; it was held, that an injunction ought to issue against 
the creditor, enjoining him from proceeding m any of the said suits 

This was a case in bankruptcy, adjourned into the Circuit Court 
from the District Court of Massachusetts, and arose on a petition 
from James Martin, Jacob M. Thomas, John Thomas, and Samuel 
E. Stokes, merchants and partners, under the firm of Thomas and 
Martin; and William Stevens and William C. Claghorn, merchants 
and partners, under the firm of Stevens and Claghorn, of Philadel- 
phia. The petition set forth, that James B« Danforth, of Philadelphia^ 
merchant, was indebted to the petitioners in a sum of money exceed- 
ing five hundred dollars, and was owing debts to the amount of not 
less than two thousand dollars; that the petitioners, on the 26th day 
of May, 1842, fjled in the District Court of the United States, for 
the Eastern District of Pennsylvania, their petition, praying that the 
said Danforth might be declared bankrupt, pursuant to the act of 
Congress, and it was thereupon ordered, that the hearing upon said 
petition should be had before the said Court, on the 24th of June, 
current, That Samuel S. Lewis, of Boston, had commenced against 
said Danforth divers suits before competent tribunals, namely, one 
in the State of Massachusetts, one in New Hampshire, one in Ken- 
tucky, and was prosecuting the same to final judgment ; in which 
said suits certain real and personal estate of the said Danforth had 
been attached. Wherefore the petitioners prayed, that the said Lewis 
might be enjoined from proceeding in said suits ; and for general 
relief. 

The district judge, upon the hearing, ordered the following ques- 
tion to be adjourned into the circuit court for a final determination, 
to wit ; " Whether, upon the facts set forth in the said petition^ an 
injuncrion can and ought to be granted as prayed for ; or whether 
any, and what other relief, can, atid ought to be granted to tbe peti- 
tioners." 
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The cause was submitted by A. H. Piske for the petitioners. No 
counsel appeared on the other side. 

Story J. This case is not unattended with doubt and difficulty ; 
but, on the whole, I have come to the conclusion,, that it must be 
governed by the decision of this court in Ex parte Foster, (5 Law 
Reporter, 55.) The ground of the doubt and difficulty is, whether 
the district courts of the United States have, under the bankrupt act 
of 1841, ch. 9, any jurisdiction inequity, except in cases originally 
arising, and pending in the particular court. The language of the 
sixth section of the act is ; " That the district court in every district 
shall have jurisdiction in all matters and proceedings in bankruptcy 
arising under the act." the said jurisdiction to be exercised sum- 
marily, in the nature of summary proceedings in equity. The act 
then goes on to enumerate certain specific cases and controversies, 
to what the jurisdiction extends, (which I deem merely affirmative, 
and not restrictive of the preceding clause;) and then it extends the 
jurisdiction " to all acts, matters and things to be done under, and 
in virtue of the bankruptcy, until the final distribution and settlement 
of the estate of the bankrupt, and the close of the proceedings in 
bankruptcy." Now this language is exceedingly broad and general - 
and it is not in terms, or by fair implication, necessarily confined t< 
cases of bankruptcy originally instituted, and pending in the particulai 
district court, where the relief is sought. On the contrary, it is not 
unnatural to presume, that as cases, originally instituted and pending 
in one district, may apply to reach persons and property situate in 
other districts, and require auxiliary proceedings therein to perfect 
and accomplish the objects of the act, the intention of congress was, 
that the district courts in every district should be mutually auxiliary 
to each other for such purposes and proceedings. The language of 
the act is sufficiently comprehensive to cover such cases ; and I can 
perceive no solid ground of objection to such an interpretation of it* 
Here, is the case of a creditor, living in Massachusetts, and com-* 
mencing suits in Massachusetts, New Hampshire, and Kentucky^ 
against the party, proceeded against as a bankrupt, who lives io 
Pennsylvania, which suits deeply aflTeot the property of the supposed 
bankrupt, and, if he shall be declared a bankrupt, which also deeply 
aflfects the rights and interests of alt the other creditors. If the 
bankrupt proceedings go on, and the party is declared a bankrupt^ 
and an assignee is appointed, the same consequences must arise, as in 
the case of Ex parte Foster, and the same rights would attach in 
favour of the assignee, and the bankrupt, and the creditors, as were 
held to attach in that ease. If the District Court of Massachusetts 
has no jurisdiction to grant relief in the present case, it is clear, that 
no other court can gfant it, at least no other court, sitting as a 
Court of Bankruptcy* No state court could entertain the suit ; for 
the act confers no powers or jurisdiction on any state court ; and 
the District Court for the District of Pennsylvania is bounded, as to 
its direct jurisdictioa over persons and profierty, to such only as are 
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within its territorial limits. It is possible, indeed, that the Circuit 
Court of the United States r)iight possess equitable jurisdiction over 
the case in virtue of its general equity jurisdiction between citizens 
of different states, if the bankrupt should commence a suit here, or 
if the assignee should be a citizen of Pennsylvania, and should 
commence a suit here. But this would be a very circuitous remedy, 
if it be maintainable ; and would hardly meet the practical exi- 
gencies of cases, like the present. On the contrary, if, as has been 
suggested, we give a broad interpretation to the words, then the 
whole objects of the Bankrupt Act will be promptly and effectually 
obtained, through the mere instrumentality of the District Courts in 
each district, acting as it were, sub mutual vicissitudinis obtentu, in 
aid of each other. 

For these reasons, I am of opinion, that the adjourned question, 
as to the right of the District Court to issue an injunction in the 
present case ought to be answered in the affirmative ; and that a 
certificate ought to be sent accordingly from this Court to the 
District Court in the terms of the certificate in Ex parte Foster, 
mutatis mutandis. 

It may be proper to add, that the injunction ought to apply, as 
well to the suits in New Hampshire and Kentucky, as to that in 
Massachusetts, since the creditor is resident in this district, and the 
settled in acts in personam. The doctrine is now perfectly well 
settled in equity, that an injunction will lie against a party within 
the jurisdiction of the Court to stay proceedings in any foreign 
courts.* V 



SUNDAY. 



An attorney's clerk, engaged at a weekly salary to do such things 
as are usually done by clerks in attorneys' offices, is prohibited by 
the statute to prevent working on Sunday, from recovering of his 
principal a compensation extra his weekly allowance, for services 
as a clerk performed on that day. — Watts v. Van Ness, 1 Hill, 76. 



SURETY. 



It is a clear principle that a surety who has paid the debt of his 
principal, is entitled to stand in the place of the creditor, as to all 
securities for the debt, held or acquired by the creditor, and to have 
the same benefit from them that the creditor might have had. — Cul- 
lum V. Emanuel & Gaines and another, 1 Alabama, 23. 

2. If the creditor parts with, or renders unavailable, securities on 
any fund, which he would be entitled to apply in discharge of his 
debt, the surety becomes exonerated pro tanto. — lb. 

* See 2 Story on Eq. Jurisp. % 899, % 900, and cases cited in the notes. 
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OPINION OF JUDGE PETTIT. 
District Court for the City and County or Piiiladelphia, 

Duffy ^ Foreign Attachment : 

vs. > 

Owings. ) September Term, 1842, 

September 17th, 1842. 

Since the passage by the legislature of Pennsylvania on 12th July, 1842, of the SQt 
" to abolish imprisonment for debt, and to punish fraudulent debtors, as modified on th^ 
19th July, 1842, a foreign attachment cannot be dissolved by the entry of special bail ;— 
the only mode of dissolving a foreign attachment being by making a deposit of money w 
authorised by the 69d section of the act of the ISth June, 1836, relating to the comiQence* 
msnt of actions. 

Pettit, President. 

This is a writ of foreign attachment issued on the 1st day of August, 
1842, under which certain horses have been attached as the property 
of the defendant. 

The defendant having directed that a common appearance should 
be entered, obtained a rule on the plaintiff to show his cause of 
action, and whv the attachment should not be dissolved on common 
bail, and why the writ should not be quashed. 

On the return of the rule, the plaintiff showed a sufficient cause 
of action, when the Court discharged the rule in all its branches, 
stating that if special bail should be offered, the question would be 
determined, whether such bail could be entered and the attachment 
thus dissolved. 

Special bail having been offered, counsel were again heard on 
both sides, and it has become the duty of the Court to consider, and 
to a great extent to decide what effect, if any» the act of 12th Julys 
1842, entitled <<An act to abolish Imprisonment for Debt, and to 
punish Fraudulent Debtors," as altered by the act of 19th July, 
1842, has upon the proceeding by Foreign Attachment. 

Before the act of 13th June, 1836, relating to the commencement 
of actions, the only mode of dissolving a Foreign Attachment waa 

Yoh. I.— No, 18. 25 
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by the entry of special bail, except in the case of a corporation, in 
regard to which it was held in Bushel vs. The Commonwealth's In- 
surance Company, 15 Serg. & Raw. 173, that, as special bail could 
not be entered for a corporation, the Court would, upon the defen- 
dants giving bail for the payment of the debt, interest, and costs, on 
the affirmance of the judgment, permit them to appear, and on 
motion would dissolve the attachment. 

By the 62d section, however, of the act of 13th June, 1836, an 
additional mode of dissolving the attachment was provided, by per- 
mitting the defendant to make a deposit of money, as in the case of 
an arrest upon a capias ad respondendum, when the action should 
proceed, in due course, in like manner as if the same had been com- 
menced by a writ of capias ad respondendum. Another important 
change, also, in the law, was made by the 64th section of the same 
act, by making it lawful for a defendant, instead of giving bail or 
security, at his election, at any time before judgment, to cause an 
appearance to be entered for him and to take defence in the action, 
in which case the action should proceed as if commenced by sum- 
mons, but the attachment should nevertheless continue to bind the 
estate or effects attached, as in other cases, unless judgment be 
rendered for the defendant. 

This being the state of the law, the Legislature passed the act of 
12th July, 1842. Its title designated two objects, — the abolishment 
of imprisonment for debt — and the punishment of fraudulent debtors. 
The first section is in these words : 

" Prom and after the passage of this act, no person shall be ar- 
rested or imprisoned on any civil process issuing out of any Court 
of this Commonwealth, in any suit or proceeding instituted for the 
recovery of any money due upon any judgment or decree founded 
upon contract, or due upon any contract, express or implied, or for 
the recovery of any damages for the non-performance of any con- 
tract, excepting in proceeding as for contempt, to enforce civil reme- 
dies, action for fines or penalties, or on promises to marry, on monies 
collected by any public officer, or for any misconduct or neglect in 
office, or in any professional employment, in which cases the re- 
medies shall remain as heretofore. Provided, That this section 
shall not extend to any person who shall not have resided in this 
State for twenty days previous to the commencement of a suit 
against him.** 

On the 19th July, 1842, the Legislature passed an act repealing 
the proviso relative to twenty days residence. 

It is obvious that but for the repeal of the proviso, no question 
relative to the proceeding by foreign attachment could have oc- 
curred. But I cannot perceive that a different construction can now 
be given to the act, from that which would have been required, if 
the proviso had not been originally enacted. A correct knowledge 
of the entire history of a law, does sometimes aid in its interpretation. 
The history of this proviso, so far as the statute book exhibits it, may 
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possibly, though it does not certainly, account for the existence of 
some of the dilBcuIties which are encountered, when we are obliged 
to ascertain what effect, if any, an act not originally passed with 
a view to the proceeding by foreign attachment, has in its actual 
modified form, upon such proceeding ; but it is far from being clear» 
that this imperfect history contributes to the solution of those diffi- 
culties. It seems to me that it would be refining too much, to con- 
strue the law as it now stands, otherwise than by the same rules 
which would have been applicable, if it had been, in the first place, 
enacted in its present terms. 

It is not disputed that so much of the act of 1836, as authorised 
the defendant to dissolve the attachment by making a deposit of 
money, is not affected by the acts of 1842; and this position of 
itself furnishes a sufficient ground for the refusal of the Court to 
quash the attachment. Nor is it denied, that so much of the act of 
1836, as made it lawful for the defendant to appear and take defence, 
Jetting the attachment continue as a security for the amount to be 
recovered, is in no manner affected by the acts of 1842; and hence 
the appearance directed to be entered in this case was recognized 
by the Court, only so far as an appearance with such a conaition, 
could be recognized. 

it is contended, however, by the plaintiff's counsel, that so much 
of the act of 1836, as sanctions the old mode of dissolving a Foreign 
Attachment by the entry of special bail, is necessarily repealed by 
the operation of the acts of July, 1842. It is said that by allowing 
the entry of special bail, the defendant is put into the custody of the 
bail, which is a state equivalent to, or in substitution of, actual im- 
prisonment on civil process — and that as the bail may at his pleasure 
surrender him, the defendant must on such surrender be held in 
imprisonment on civil process, — and that as the acts of 1842, 
prohibit imprisonment on any civil process, they must be held to 
prohibit the entry of special bail ; — that the preservation of the very 
existence of the writ of Foreign Attachment demands this construc- 
tion, because the defendant, on being surrendered by his bail, must 
be discharged ; the result thus being the release of both the property 
attached and the person of the defendant, without the power even of 
compelling a common appearance. 

On the other hand, it is contended that the Legislature did not 
intend to abridge any of the rights of a defendant in Foreign At- 
tachment ; — that the defendant's power to dissolve the attachment 
by giving special bail, is not impaired, — ^that the acts of July, 1842, 
have no bearing whatever on a defendant residing abroad, — that if 
after giving bail the defendant should be surrendered, he might not 
be entitled" to his discharge under the acts of 1842 ; — that in the 
particular case before us, the defendant would seek for his release 
oy virtue of his discharge under the Insolvent Laws of Maryland, 
which on due proof, it is said, is recognized in our Courts, on the 
ground of comity; that to deny him the privilege of entering special 
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baily would be to deprive him of the benefit of that dischargey to 
which before the acts of 1842, he was certainly entitled; — and 
further, that even if the defendant, on being surrendered by his 
special bail, would be entitled to an immediate release, this proves 
nothing more than that the Legislature, in enforcing the policy of 
abolishing imprisonment for debt, did not deem it advisable to protect 
a plaintin in Foreign Attachment, from any consequence that might 
legitimately flow from the surrender of a defendant by his special 
bail. 

To determine correctly the question now submitted, we should 
have accurate notions of the character ol special bail. In ordinary 
cases special bail is put in where there has been a capiat ad res* 
pondendunif and an actual arrest. The defendant may render him-> 
self, or be rendered, in discharge of his bail, before or after judgment* 
Before surrender he is, in legal contemplation, in the custody of his 
bail, and when surrendered by the bail, or rendered by himself in 
discharge of his bail, he is restored to the position which he occupied, 
when held by the sheriff under the original writ. Hence it is not 
strictly accurate to speak of a defendant's being held on a bail piece, 
the bail piece being merely a certificate of the lact that a certain 
individual became bail, and furnishing evidence of the right of that 
individual to make the surrender. 

When therefore the Legislature abolished the system of arrest on 
a capias ad respondendum, they certainly left no basis for the entry 
of special bail in regard to such process^ 

But this result does not entirely dispose of the question. It is 
proper to look to the character of special bail in Foreign Attachment, 
for the purpose of ascertaining whether it has distinfct features re* 
quiring a different conclusion. 

The wf it of Foreign Attachment commands the sheriff to attach the 
defendant by all and singular his goods and chattels, lands and tene- 
ments, in whose hands or possession soever the same may be, so that 
he be and appear before tne Court on the designated return day, — 
with a clause of summons, or, under certain circumstances, a clause 
of capias against the garnishee. 

The 62(rsection of the act of 1836, sanctioned the former mode 
of dissolving the attachment, by the defendant's putting in and per- 
fecting bail to the plaintiff's action. Bail to the action is but another 
phrase for special bail, and has been always so regarded in Penn- 
sylvania, in the proceeding by Foreign Attachment. 

if then the entry of special bail in Foreign Attachment would 
authorize the surrender of the defendant to imprisonment on civil 
process, it is as much nullified by the acts of July, 1842, as the entry 
of special bail where a capias had been actually issued. 

That special bail in Foreign Attachment may surrender the de* 
fendant cannot be denied. When so surrendered, the defendant 
must be held by some authority. If the bail piece is not process, 
and it plainly is not, then he must be held under the original attach* 
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ment in its connection with the subsequent proceedings. But it is 
said that the writ of attachment in its terms^ does not authorize the 
arrest of the defendant, and hence that it is not a sufficient warrant 
for detaining him. If we could exclude from our view every thing 
but the writ» the defendant couid not, it may be admitted, be held^by 
its strict lettefv But the law authorizing such writ, gives the de- 
fendant who has been attached by his goods, the power of substituting 
for such attachment, an attachment by his person, in the first place 
through his special bail, and, in the next place, by an actual sur* 
fender of his body. Now when the sheriff nas charge of the person 
of the party, and has also at hand the original writ of attachment, 
and the bail piece furnished by the special bail as proof of his right 
to surrender, I see no difficulty in attributing to the writ of attach- 
ment, thus regarded in connection with these subsequent proceedings, 
the force of a capias ad respondendum ; that being the precise effect 
which the defendant had, under legal sanction, stipulated, by the 
entry of special bail, should be ascribed to it, and in consideration of 
which arrangement, he had obtained a dissolution of the attachment. 

If this be a correct view of the subject, the entry of special bfail in 
Foreign Attachment has been prohibited by the acts of 1842. 

I think this is the only sound conclusion which can be reached, inde** 
pendently of any legislative exposition. But when in the 62d secton 
of the act of 1836, it is declared, that upon the dissolving of the 
attachment by the putting in and perfecting of bail to the plaintiff*s 
action **the action shall proceed, m due course, in like manner, as if 
the same had been commenced by a writ of capias ad responden- 
dum," a satisfactory legislative confirmation seems to be given to 
the argument which has been stated. 

If the investigation be carried out to the mode of fixing bail by a 
capias ad satisfaciendum, obstacles will be encountered, the ex* 
istence of which serves to strengthen the opinion that special bail 
cannot be entered in Foreign Attachment. The return of non est 
inventus to a writ of ca. sa, is not always a matter of course. A 
defendant may come within the jurisdiction of the Court, and be in 
custody under process authorized by the acts of 1842, and then the 
sheriff could not be justified in making such a return. 

The only additional conflicting suggestion to be noticed, is, that 
the defendant when surrendered by his special bail is in custody by 
his own voluntary act, and not on civil process, and that he could 
be entitled to no advantage from the acts of July, 1842, abolishing 
imprisonment for debt. 

This, I think, has been sufficiently answered by what has been 
already submitted. If held in like manner as if held by a capias ad 
respondendum, the defendant's imprisonment is not voluntary. 
When he entered special bail, he made his election, under the autho- 
rity of law^ to convert the proceeding by attachment into an action by 
capias, acquiring all the advantages, and assuming a liability for all 
the legitimate consequences of the change^ Even in the instance of 
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special bail given by a freeholder on notice from the plaintiff, as 
recognized in Jack vs. Shoemaker, 3 Binn. 381, the action must 
proceed in like manner as if a capias ad respondendum had been 
actually issued. In such a case, in the event of a surrender of the 
defendant by the bail, there could be no serious doubt in regard to 
the nature of the authority under which the party would be detained. 
The only question that could arise would relate to the mode of 
making up the formal evidence of such authority, and in practice 
this point has not been found to create any embarrassment. 

The theory referred to, besides denying to a defendant any benefit 
of the acts of July 184*2, might bear severely upon him in another 
respect. If strictly maintained, it would deprive him even of the 
benefit of a discharge under the Insolvent Laws. The 16th section 
of the act relating to Insolvent Debtors, passed June 16, 1836, 
directs that the order of the Court shall be a sufficient warrant for 
the discharge of the petitioner from imprisonment by virtue of 
process in any action, &c. Thus, a voluntary imprisonment would 
not be affected 

By virtue of a discharge under any of the former Insolvent Laws, 
it has been uniformly supposed that a defendant in Foreign Attach- 
ment, could be released from imprisonment when surrendered by his 
special bail, and perhaps it would have been held, as in other cases, 
that the Court might dispense with the form of a surrender, and at 
once direct the entry of an exoneretur on the bail piece. In The 
Commonwealth vs. Riddle, 1 Serg. & Raw. 311, the principle was 
recognized and the discharge enforced. I can see no reason for 
asserting that a different course was contemplated by the Insolvent 
Act of 1836. The idea of a voluntary imprisonment should then, on 
this ground also, be rejected. 

The notion is further disproved by the well established rule, that 
surety on an appeal from an award of arbitrators, which is in the 
nature of special bail, is entitled to an exoneretur, on production of 
a certificate of the principal's discharge under the Insolvent Law. 
In Thomae vs. Brown, 9 Watts, 288, no discrimination was suggested 
between bail on appeal in a suit instituted by summons, and bail on 
appeal in a suit instituted by capias, and the only ground of contro- 
versy had reference to the delay in making application for the relief 
which was there obtained by the bail. 

It is not within my conception of the duty of a judicial tribunal, 
to speculate upon the expediency of the legislation under review, and 
thus to seek for a mode of expounding the design of the law-makers, 
in opposition to the obvious import of their words. As to ^ny actual 
purpose, there is not less probability of hitting the truth, in saying, 
that the framers of the statutes of July, 1842, intended to include 
cases of Foreign Attachment, than in surmising that they intended to 
exclude them. The plain question which cannot be evaded is this — 
what deductions legitimately flow from the language employed. As- 
suming that all such deductions were contemplated by the Legisla* 
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lure, it is incumbent upon the Court, without regard to individual 
opinion concerning the point of policy, to enforce them to their true 
extent, when satisfactorily ascertained. 

After a careful examination and an anxious consideration of the 
question, I am of opinion, that in the case before us, special bail 
cannot be entered, but that while under the 64th section of the act 
of 13th June, 1836, the defendant may appear and take defence to 
the action, letting the attachment remain as a security for the 
amount to be recovered, the proper and only mode of dissolving the 
attachment is by a c'eposit of money as authorized -by the 62d section 
of the same act of 1836, Special bail refused, 

Stroud, Judge, concurred, and delivered his opinion at length. 

Jones, Judge, dissented, and delivered his opinion at length. 

The case was argued by Mr. Brooke and M'Call for the plaintiffs, 
and Mr. Hirst, (with whom was Mr. Meredith,) forjthe defendant. 



OPINION OF JUDGE JONES. 



Duffy versus Owings. 



The single question presented by this motion is, whether a non- 
resident, upon whose goods, process of attachment issued under the 
44th section of the act relating to the commencement of actions has 
been executed, has the right, since the act to Abolish Imprisonment 
for Debt, &c., and the act repealing the proviso to the first section 
of the last mentioned act, to enter special bail to the action, for the 
purpose of dissolving the attachment and liberating his goods from 
the operation of that writ. 

The plaintiff contends, that the effect of the two last mentioned 
acts, is to abolish the right of a defendant to enter special bail, in 
all actions brought for the recovery of money due by contract; 
whether commenced by attachment or otherwise ; and that the de- 
fendant is obliged to make a deposite of money under the 62d and 
the 20th sections of the act for the commencement of actions, if he 
wishes to liberate his goods immediately from the lien of the attach- 
ment ; or he may appear gratis, and take defence under the 64th 
section of the same act, and if he obtains a verdict in his favour and 
the judgment of the Court thereon, then indeed, the attachment by 
force of the act, ceases to bind the goods attached ; in other words, 
is dissolved. This question was slightly argued upon a former 
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motion made in this case. It is undoubtedly an important one, as it 
will affect, not only the course of the practice in cases hereafter to 
be brought, but also cases now depending, in which attachments 
have been dissolved by the entry of special bail. 

If the effect of the act of the 12th July 1842, and the act repeal- 
ing the proviso to the first section of it, be to deprive the defendant of 
the right to enter special bail, on the ground that he cannot lawfully 
be detained in custody, or be imprisoned, if his bail should surrender 
him, it will follow, that in all cases pending, where the attachment 
has been dissolved, the bail would be entitled to an exoneretur without 
a surrender ; for the Court would not require the actual surrender 
to gaol of a defendant, whom they w^ould immediately discharge 
from imprisonment. In such cases therefore, the plaintiffs if they 
should recover judgment, would be obliged to pursue their debtors' 
in foreign courts, and they might as well do it, upon their original 
demands as upon judgments obtained in the Courts of this State, 
especially in the case of defendants who do not reside in the United 
States. 

The policy of the law authorizing attachments, which is to make 
the " effects of persons not residing within the Commonwealth 
equally liable with those of persons dwelling upon the spot, to make 
restitution for debts contracted or owing in this State," would, in these 
cases, be evaded. 

The question is important also, in respect to future cases. The 
act to abolish Imprisonment for Debt, in certain cases, was undoubt- 
edly intended to confer a benefit upon that class of debtors, whose 
cases are within the favourable operation of its first section. But if 
it embraces the case of non-residents, and the true construction of it 
be that, which the plaintiff contends for, it may operate greatly to the 
injury of such persons. As the law was before, they might adopt either 
oi three courses, as their circumstances might allow or their interests 
require. It is certainly no benefit to them, to narrow their right of 
election from three to two courses. Much less is it for their benefit 
to take away their right to enter bail, which is the most beneficial 
of the three. 

The case may occur in which the defendant may defeat the 
plaintiff altogether upon trial, or reduce his demand to an incon- 
siderable sum, compared to that sworn to, or the value of the pro- 
perty attached. In such cases the defendant might suffer great 
injury by being forced to deposit a sum of money equal to the amount 
in demand, or allow his property to remain sequestered from his 
control until after trial and judgment. The command of the writ is 
to attach the defendant by all and singular his goods and chattels, 
lands and tenements, however great their value, and however svnaU 
the demand of the plaintiff may be. 

In cases where the property attached is chargeable or perishable, 
the defendant would be forced, either to submit to a sale of the 
yAgMf by the sherifi^ or to make the d^sit of money required ; 
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whereas, if he were allowed to enter bail, he might get the control 
of his property infimediately, without suffering any very great incon* 
venience. 

We have in this case an unusual transposition of parts, or argu- 
ments. The defendant urges his right to waive any immunity sup- 
posed to be conferred upon him by the act of the 12th of July 1842— 
for his motion amounts to that ; while the plaintiff resists this right, 
not on the ground of an intention of the Legislature to confer upon 
plaintiffs in actions commenced by attachment, any advantage — but 
because the law which allowed defendants living out of the Com- 
monwealth, voluntarily to come within it, and voluntarily to enter 
bail to the action, or employ an agent to do it for them which is the 
course usually pursued by non-residents, might lead to their arrest 
and imprisonment for debt, which would be inhumane, and for that 
reason ought to be abolished. 

But though the question is important, it is not difficult, as it strikes 
me, to decide it upon satisfactory grounds. It is a question of con-* 
struction — not of the act of the 13th June, 1836, relating to the 
commencement -of actions, but merely of the act of the 12th July, 
1842, to abolish Imprisonment for Debt, &c„ and of the act re» 
pealing the proviso. 

It is plain that the ajct of 12th July, 1842, did not have the effect 
contended for by the plaintiff. The proviso to the first section ex- 
pressly excludes from its operation, every person " who shall not 
have resided within this state for twenty days previous to the com- 
mencement of a suit against him." Had the Legislature allowed 
this act to remain as it was passed, this question, it is presumed, 
would not have been made. It is the repeal of the proviso to the 
first section, which has altered the law relative to attachments, if 
the law be altered, and the question therefore turns primarily upon 
the effect of the act repealing the proviso, and not upon the act of 
the 12th July, 1842 as it was passed. It is contended by the plaintiff, 
that the first section of the act of the 12th Julv, 1842, without the 
proviso, includes the case of non-residents, and that the repeal of the 
proviso, enlarges the operation of the section, so as to make it em- 
brace such persons. He cannot contend for less, without conceding 
the whole question ; for if the section without the proviso, does not 
include non-residents, the mere repeal of the proviso cannot have the 
effect of including them, unless it can have the effect of enlarging its 
operation beyond the import of its terms. 

If the plaintiff's view of this section were correct, still it might 
reasonably be doubted, whether the Legislature, by repealing the 
proviso, intended any thing more than to extend the benefit of the 
act to all persons ^i^nt/ within the Commonwealth at the time of the 
issuing of the process ; but when the proviso is considered as a part 
of the section, the intention of the Legislature very clearly appears. 

We may consider the act under consideration^ with respect to 
tbriee ch&9^ of persons. 

26 
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(1.) Persons residing within the Commonwealth, and who have 
resided therein more than twenty days previous to the commence- 
ment of a suit against them : 

(2.) Persons residing within the Commonwealth, but who have not 
resided therein during twenty days previous to the commencement 
of a suit against them : 

(3.) Persons not residing within the Commonweahh, and who are 
not actually therein at the time of the commencement of a suit 
against them, — that is all persons every where out of Pennsylvania. 

Of the first of these classes of persons, nothing need be said, as 
neither the proviso under consideration, nor the act which repeals if, 
affects them. The question then is, whether the Legislature, by 
repealing the proviso, intended merely to extend the benefit of the 
first section of the act to abolish Imprisonment for Debt, &c., to 
persons within the Commonwealth, but who have not resided therein 
twenty days, or w hether they intended also, to embrace persons who 
neither reside within the Commonwealth nor are in fact within it, at 
the time of the issuing of the process. 

It is obvious, that the Legislature, in passing the first section of 
this act, intended to confer a benefit upon persons not only amenable 
to the jurisdiction of the Courts of the Commonwealth, but liable to 
arrest and imprisonment upon process issued therefrom. It cannot 
be supposed, for example, that the Legislature had any reference to 
artificial persons or corporations aggregate, against which process 
of arrest is never issued, and upon which, it cannot be executed. 
The intention would be absurd ; and equally absurd would it be, for 
the Legislature to enact that no person residing and being out of this 
Commonwealth, shall be arrested or imprisoned upon any civil 
process issuing from any of its courts. 

It follows from this postulate, that the proviso to the first section, 
also has respect merely to persons who are within the Common- 
wealth ; because its use and effect is merelv to exclude from the 
operation of the section a class of persons, who would otherwise be 
comprized by its terms. The section supposes the case of persons 
within the reach of process and in danger of arrest, and the proviso 
requires, that they should have been so, at least twenty days, in order 
to be entitled to the benefit of the section. The repeal of the proviso 
therefore enlarges the operation of the section, so as to bring within 
it, all persons in the Commonwealth, whether they have resided 
therein twenty days or not ; but not so, as to comprize the case of 
persons residing and being out of the Commonwealth, and of course 
beyond the reach of process of arrest. 

This view of the first section, may be confirmed by an argument 
founded upon the second and third sections. The first section confers 
in general terms upon a certain class of debtors, immunity from 
arrest. The second section provides " that in aU cases, where by the 
iirsi section a party to a suit cannot be arrested*' — ^which is equivalent 
to saying, that in respect to all persons within the protection of the 
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first section — ^the creditor may have a warrant upon certain con- 
ditions. The two sections are commensurate, that is, creditors have 
the right to proceed according to the provisions of the second and 
third sections against all debtors within the protection of the first 
section, if they think them liable to be arrested on the ground of 
fraud. This is plain from the initial clause of the second section. 
But the second and the following sections, all proceed upon the sup- 
position that the debtor is within the reach of process. They are 
impracticable in respect to persons out of the State. The Legisla- 
ture therefore must have intended to confine the first section to 
persons actually within the State at the time of issuing the process, 
or to extend the provisions of the second and following sections to 
non-residents, which will not be pretended. It may be observed too, 
tliat the right to apply for a warrant is given to the party who shall 
have commenced a suit. But if the suit be commenced by attach- 
ment, which would be invalid if the defendant be within the county, 
it would be very absurd for the plaintiflT to apply for a warrant, 
which would be abortive, if the defendant were not within the 
county. 

This argument may be enforced by another founded upon the 
nature of the process of attachment. The Legislature evidently had 
in view, process, by virtue of which, the person of a defendant may 
be arrested and imprisoned. The words are ; " No person shall be 
arrested or imprisoned upon any civil process," &c. But the process 
of attachment against a non-resident, commands the sheriflf " to at- 
tach him by all and singular his goods and chattels, lands and tene- 
ments," &c., so that he be and appear before the Court, &c. It gives 
no authority to attach the defendant by his person or to arrest and 
imprison him, even if he should come within the county. It cannot 
be supposed, therefore, that the Legislature intended to forbid the 
execution of this writ, by words which merely forbid the arrest and 
imprisonment of the defendant's person. Nor can it be said that the 
defendant, if he should come within the county and enter special bail, 
and afterwards be surrendered to gaol, would be imprisoned on the 
process of attachment. As the writ of attachment gives no autho- 
rity to arrest him, it can give no authority to detain him on his being 
surrendered to gaol. On the contrary, the Court, upon the entry of 
special bail, and on the motion of the defendant, dissolve the attach- 
ment; that is, they put an end to itseflfect to all intents and purposes. 
The use of the attachment in the first place, is to warn the defendant 
to appear. It operates by sequestering his effects from his control, 
and is therefore deemed a sufficient means of conveying actual 
notice to him of the suit, (Bro. Ab. Attachment pi. 9, Retorna Bre- 
vium Attachment pa. 158,) although, if the defendant make default 
at three successive courts, the writ serves the further purpose of 
holdmg the effects attached till execution is levied upon them, and then 
the proper effect of the attachment upon the goods ceases, and they 
pass from the lien of the attachment to the lien of the execution. 
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But if the defendant appear — which he can do, either by putting in 
special bail, or by putting himself in the custody ot the sheriff of the 
county, (Bohun* Priv. Lond. 240) although not otherwise — the whole 
object of the writ is accomplished and the action proceeds, not under 
the attachment, but as if it had been commenced by capias or sum- 
mons; or as if the party had put in special bail upon notice given 
under the act of the 20th March, 1724-5* The defendant then, 
whether he be in the custody of bail or of the sheriff, is not detained 
or imprisoned by virtue of any process, but by his own voluntary 
undertaking. 

It is said, however, that this is only postponing the difficulty; for 
if the plaintiff obtain a judgment, the bail cannot be fixed without 
issuing a ca. sa. against the principal , and this^ it is supposed, the 
act under consideration forbids. This is a mistake, — the act does 
not forbid the issuing of process of arrest in any case, but only the 
execution of it in certain cases, by the arrest and imprisonment of 
the debtor. The words are: "No person shall be arrested or im- 
prisoned upon any civil process issuing out of any court," &c. 
Formerly it was a common practice, to issue writs of cap, ad resp* 
marking them with the words " no bail required," in which case, it 
was sufficient according to the rules of this Court, for the oflScer 
to serve the defendant with a copy of the writ, and take from 
him a note authorizing the prothonotary of the Court to enter his 
Appearance to the action. If a plaintiff should see fit to adopt this 
practice in respect to a defendant within the protection of this act, 
the writ could not be quashed as having issued against law, but only 
the service of the writ, if it should be made by the arrest of the de- 
fendant's person. The remark is equally applicable to a capias in 
execution. But a ca* sa. when issued to fix bail is never executed. If 
it be executed by the arrest of the defendant, the bail are not fixed, but 
their obligation is discharged by that act. The issuing of the ca. sa*, 
to fix bail IS the first step in the action against them upon their recogni- 
sance, as well as the last step in the action against the defendant. The 
object of it, is to give the bail notice of the plaintiflfs intention to 
proceed against them. It is commonly issued only a few days before 
the return day, and lodged in the sheriff's office so that it may lie 
there four days exclusive, when the sheriff, as a matter of course, 
makes return upon it of non est inventus. There is nothing in this 
practice which is forbidden by the act under consideration. The 
<Aject of the practice is, not to affect the defendant, but his bail, and 
the deiiign of the proceeding would be defeated by the arrest of the 
defendant. It may be added in this place, that in all those cases^ 
tvhere the bail are unable to surrender their principal, within the 
time allowed them for the purpose, or being sufficiently indemnified, 
do not choose to do so, the plaintiff may obtain satisfaction of his 
debt, without issuing any process against the defendant's person, 
except the ca. sa., which is issued for the mere purpose of giving 
notice to his bail. 
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This result is more likely to occur in actions commenced by^Fo- 
reign Attachment, than in other cases. If a defendant resides out of 
this state, especially if he resides in a foreign country, or in a distant 
part of the United Slates, it is not probable that any person would 
incut the obligation of special bail without indemnity, or that a 
person residing in a foreign country or a distant State of the Union, 
would submit to be brought within the county and be surrendered to 
prison, rather than pay the debt. Yet it is supposed this may happen, 
and extre 'lely remote as the probability in most cases is, it is urged 
as an argument against the right of a defendant to enter special bail. 

It is impossible to follow the plaintiff's objections to the defendant's 
motion, without an examination of the course of the practice, and 
this must be my apology for entering into details with which none 
bat persons conversant with the course of the Courts, can be sup- 
posed to be familiar. 

Take then the case supposed, viz, that of a defendant surrendered 
by his bail, after the return of a ca, sa, non est inventus, and before 
the qtuirto die post of the return day of the Set. fac. issued against 
the baih It is obvious that the defendant is not imprisoned by virtue 
of the ca. sa, which has been returned and filed of record in the 
Court. And no alias ca, sa. has been issued. What then is the 
Sheriff's or Gaoler's warrant for detaining the defendant in prison? 

The course of the practice in the English Courts, (from which ours 
has been adopted with considerable abridgment in matters of form) 
is this: If the principal voluntarily surrender himself to the custody 
of the Sheriff, or is surrendered by his bail, he is taken into Court or 
before a judge at his chambers and a Committltur is then made out. 
The defendant is then delivered to a tipstaff, who conveys him to pri- 
son. The bail then give notice to the plaintiff of the surrender and 
commitment and make proof of the service of this notice by affidavit. 
They then procure a certificate from the Marshall, that the defendant 
is in his custody, and upon the production of the bail-piece and cer- 
tificate to the proper officer, an exonoretur is entered on the bail 
piece. Ar\ entry is then made of the commiuitur and surrender on 
the Marshall's book — the committitur piece itself is filed with the 
clerk of the judgments and an entry is made of it upon the roll, 2 
Arch. Pr., 113. The purport of the entry on the roll is, that at the 
prayer of the plaintiff the defendant is committed to the custody, &c. 
m execution for the debt, there to remain till the plaintiflT be fully 
satisfied the said debt. (Arch. Forms 474. 1 Chit. Rep. 364. 2 B. 
& A. 607. Petersdorf on Bail 397. 1 Lee's Diet. Pr. 250, 251, 359.) 
All this is done without the agency of the plaintiflT. In fact he is not 
supposed to have any knowledge of the proceeding until after the 
committitur is made out and the defendant conveyed to prison at the 
instance of his bail. (Petersdorf on bail 410 and cases cited.) It is 
done in discharge of the bail. The plaintiflT is not bound by it, be- 
cause he may notwithstanding the committitur and commitment of 
the d^odaikt issue a fi. fa. against the defendant's goods, which he 
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could not do, if the defendant were in truth detained in prison on pro* 
cess issued at his suit. 

By our practice, the defendant upon surrender, is not brought into 
Court, nor before a judge, nor is a committitur made out. The bail 
deliver the defendant to the Sheriff or gaoler and lodge the bail-piece 
with him, which serves in the hands of the gaoler, as it did in the 
hands of the bail, to warrant the detention of the defendant* The 
gaoler, upon receiving the defendant, gives the bail a receipt or writ* 
ten acknowledgement of the fact and upon the production of this re- 
ceipt and after notice given of the surrender to the plaintiff, the Court 
order that an exonoretur be entered on the-bail piece, which order 
is recorded in the minutes of the Court. In actions commenced by 
Capias, where the defendant is surrendered before judgment, he is in 
custody under that process : and after judgment he may be deemed 
to be held thereby, although by the practice of the English Courts the 
defendant is entitled to a supersedeas or to be discharged on common 
bail unless charged in execution, within two terms after the judgment 
including the term at which the judgment is rendered (Rules K. B. 
Trin. 2 Geo. 1. East. 8, Geo. 1. Bourne's Rules & Orders K. B. 
Lee's Diet. Pract. Titles, Supersedeas Prisoner IL 6 T R 776. 2 
Wilson 380. Law of arrests p. 127, 129.) By another rule of the 
Court of K. B., Hill 22 Car.> 1., the plaintiff was required to make his 
election, whether he would proceed after the surrender of the defen- 
dant to charge his body in execution or proceed against his goods. 
Stiles' Register 107. 

Whether these provisions of the practice of the English Courts, 
would be applied by our Courts in the absence of express rules, it is 
unnecessary to consider. But whatever be the warrant for detaining 
the defendant after judgment in an action commenced by capias, 
where he is surrendered before judgment ; in actions commenced by 
attachment, there is no warrant by our practice but the bail-piece: 
for the attachment does not authorize the detention of the defendant — 
the ca sa issued to fix bail has spent its force and has been returned 
non est inventus and no committitur or other warrant is made out by 
the Court, or a judge or any officer of the Court. 

Add to this, the plaintiff may, notwithstanding the surrender and 
the detention of the defendant under the bail-piece, proceed against 
the defendant's goods, at least within a reasonable time after notice 
of the surrender, as though nothing had been done, which he could 
not do, if the defendant were held upon process issued at his suit; for 
example — if he were held upon an alias ca. sa.y which by the practice 
of the Com. Law Courts of England, he would be obliged to issue 
within a specified time or lose the advantage of the defendant's sur- 
render. 

Now it has been decided th it a bail-piece is not process, nor in the 
nature of it. — It is a memorial merely, of the delivery of the defendant 
to bail, on security given (NichoU vs. IngersoU 7 Johns. 155.) In 
cases of Foreign Attachment) the defendant's act of coming into the 
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relation of a principal to bail is purely voluntary. He might stay out 
of the Commonwealth if he chose to do so, or he might come within 
the county, without danger of being arrested under the attachment, 
and in this respect he stands upon a ditlerent footing from a defen- 
dant held under a capias ad respondendum who must give bail or be 
imprisoned. 

If then it is correct to say that a bail-piece is not civil process, the 
case supposed upon the argument, if it should occur, would not be 
within the words of the act: Nor is it within the spirit of the act: but 
this is a point which I will notice in connection with another topic. 

Again it is said that if no process be actually issued under which 
the defendant is detained, yet it must be deemed to have been issued 
and this should defeat the defendant's right to enter baiL It seems 
to be conceded that the Legislature did not actually intend by the 
act under consideration in any way to affect the process of Foreign At- 
tachment, and this, for reasons already given appears to me plainly 
enough from the act itself. If they have affected this process, it is a re- 
sult which it is supposed on all hands would have been provided against 
had it been foreseen. Why then should the Court be called upon to 
give an effect to the act which was never intended, by supposing the 
existence of process, which does not in fact exist, in order to prove, 
that a defendant is detained by process issued at the suit of the plain- 
tiff, who has actually issued no process at all, under which the defen- 
dant can be retained a moment? 

This act does not forbid the Courts to deem defendants to be de- 
tained under process when they are not so, — it is infringed only when 
debtors within the protection of the act are detained by virtue of pro- 
cess which really has issued. 

But the law makes no such supposition. The committitur piece, 
which according to the practice of the Com. Law Courts of England, 
is made by the Court or a Judge, on the surrender of the defendant 
by his bail, is not process. It is of the same nature as the bail piece, 
being a memorial merely of the delivery of the defendant to the 
marshall. (1 Lee's Diet, of Pract. 360.) In our practice the place 
of the committitur piece, is supplied by the bail piece, which is de- 
livered with the defendant to the sheriff or gaoler. The surrender 
is in discharge of the recognizance ; but a mometary compliance 
with the condition of the recognizance is not enough ; the defendant 
must remain surrendered, during a reasonable time, ready to be 
charged in execution ; which time in the English Courts is fixed by 
rules. If the plaintiff in the mean time issues process against the 
defendant's goods, the defendant will be set at liberty on application 
to the Court ; or if the plaintiff should delay execution beyond the 
time allowed, the defendant would be supersedeable. This part of 
the practice, however, is of very little use at present either in England 
or in the United States ; it having been rendered almost, if not en- 
tirely useless, by Insolvent Laws. Our act of Assembly relating to 
insolvent debtors, makes provision for the relief of a person held on a 
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bail piece, as well as for persons arrested or detained by virtue cf 
any process^ issued in any civil suit or proceeding — thus distinguish* 
ing between process and a bail piece, — and even a non-resident, is 
not debarred relief under this act after three month's confinement in 
guol, all which time the plaintiff according to the English practice, 
would have to charge him with an alias ca. sa. I cannot learn that 
in this county an alias ca. sa, is ever issued in such cases. 

It is true that if the person held on a bail piece, give a bond under 
the act relating to Insolvent Debtors, he may be ultimately recom- 
mitted to prison, but the cases in which this may occur, are cases of 
fraud, which are not within the intention of the first section of the 
act to abolish Imprisonment for Debt. 

The Court are not bound to suppose any thing contrary to the 
uniform course of practice, in order to bring this case within the 
vxnrds of the act contrary to the intention of the Legislature, and 
thus make the act injurious and oppressive to non-residents. 

There is another argument, upon which considerable stress has 
been laic', which may be noticed in this connection. It is founded 
upon the clause in the 62d section of the act relating to the com- 
mencement of actions which declares, " that upon the entering of 
special bail or making a deposite of money in lieu of bail the action . 
shall proceed in due course in like manner as if the same had been 
commenced by a writ of Cap. ad. resp." which is construed to be 
equivalent to the expression " as if the defendant had been arrested 
on a cap. ad resp. and committed to prison or delivered to bail." 
This may be admitted, but it proves nothing to the purpose* Suppose 
the defendant makes a deposit of money, the Court would by direc* 
tion of this clause deem him to have been arrested, but would they 
allow him to take the money out of Court on the ground, that the 
supposed arrest was unlawful 1 

As well might they do this, as discharge him from special bail, 
on the ground that he must be deemed to have given it upon a capias, 
to avoid the actual imprisoment of his person, and not of his own 
choice for the purpose of getting control of the property attached. 
This would be giving to a mere fiction, or supposition, which a pre- 
vious act of Assembly directs the Courts to make, for the mere purpose 
of regulating the progress of the action, the effect of enlarging the 
act under consideration, so as to make it embrace imaginary as well 
as actual cases of arrest and imprisonment. 

But one sufficient answer remains to this and the forgoing objec- 
tions. It is this : a non-resident who voluntarily comes within the 
State and enters bail to an action commenced by an attachment laid 
upon his goods — or who without coming, employs his friend or agent, 
or the consignee of the goods attached, to do so for him, waives any 
right or principle which may be supposed to be conferred upon him 
by the act in question, and having done so, he cannot afterwards take 
advantage of his act to the prejudice of the plaintiff. I do not enter 
into the question whether or not the benefit of this act might be 
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waived, by any debtor whether non-resident or resident ; for the case 
of a non-resident rests upon peculiar considerations. ' 

The Legislature certainly never intended under pretence or colour 
of conferring a benefit, to embarrass a non-resident in defending hia 
rights in our couris. The supposition would be dishonourable to 
that body. Nor did they on the other hand intend to invade the 
policy of our attachment laws, which was to make *< the effects of 
persons absenting equally — not more but equally — liabte with those of 
person^ dwelling on the spot, to make restitution for debts contracted 
or owing within the State." But if the Legislature did not mean the 
former, why not allow non-residents to waive the imaginary prot 
tection of this act? — for it is mere imagination to suppose that a 
resident of London, or Liverpool, or Paris, or St. Petersburgh, op 
Canton, needs the protection of this act of Assembly. In a vast 
majority of cases of attachment, no surrender of the defendant ever 
takes place — and in fact it could not be made, — and as a practical 
thing, it is seldom if ever contemplated by the parties, yet for the sake 
of guarding against a difficulty, which it is supposed, possibly may 
arise in one case out of a thousand, the Court is called upon to make 
a most important change in the law of attachment — nay more ; they 
are called upon to decide that such a defendant shall not waive th^ 
benefit of an act, which really according to the construction con-' 
tended for confers no benefit whatever ; because, in contemplation 
of law, he is personally in court when he appears, and because the 
issuing of a ca. sa. against him (in case the plaintiff should prevail ii) 
the action) in order to fix his bail, presupposes the right and the duty 
of the sheriff to arrest his person, if he should be found within the 
county. The idea that there can be any value in the privilege sup- 
posed to be conferred by this act, on a man living beyond seas, or 
any where out of the jurisdiction of the State and the reach of its 

Erocess, is chimerical. But if we must call it a privilege, why may 
e not waive it? What principle of state policy forbids it ? How 
will the public order be disturbed or the well being of the Com-r 
monwealth or any of its citizens be impaired, by allowing him to 
waive the proffered immunity? And if it be merely a personal 
privilege it can be waved. A freeholder may waive his privilege 
from arrest. The general rule is, that any privileged person may 
waive his privilege, (4 Dall. 107) or even lose it, by not claiming it, 
(see 3 Whart. 275-278, 4 Taunt. 557.) And why not a non-resident, 
or a foreigner who has never been within the state, and who perhaps 
does not intend to come within it, but who has important rights here 
which he must sacrifice if he cannot waive this supposed privilege, 
which, to him, has not the least value ? 

It was surmised on the argument, that the motive for repealing 
the proviso to the first section of the act of 12th July 1842, was to 
hold out an inducement to persons living abroad, to come into our 
commercial cities for the purpose of trade. I know not whether 
My such motive existed in the mind of any person, either il) or out 
Vol., I,— No. 14. 87 
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of the Legislature, or if it existed, that it could have had any in^^ 
fluence in producing the repeal — ^nor is it important to inquire. 

But if a liability to arrest in actions brought upon contracts, can 
be supposed to deter persons living abroad from coming within the 
State ; the impediments known in the way of dissolving attachments 
by the construction contended for, will have much greater influence 
in deterring persons living abroad from transmitting merchandize 
to this State for the purpose of sale. It would not be enough for a 
non-resident to know that he is under no liability to persons residing 
within this State. Debts due to the citizens of other States may be 
transmitted to this State and prosecuted by attachments against their 
goods, and they may be compelled under this harsh construction of 
the law, supposed to have been made for their benefit, to submit to 
an unjust compromise or a ruinous sacrifice of their property. A 
stranger may get bail upon the faith of the property attached, when 
he could not raise the money which it may be requisite to deposit 
in lieu of bail, and therefore this law as altered by the repeal of the 
proviso, if the construction contended for be the true one, is much 
more unfavourable to them, than it was, as originally enacted. But 
leaving these incidental observations : 

The case of Thomas vs. Stewart, 3 Penn. Rep. 476, is cited to 
prove that the privilege cannot be waived. That case arose upon the 
act 8th Feb. 1819, to prevent the imprisonment of females. It stood 
upon peculiar reasons, and the Court so considered it ; for while the 
Chief Justice speaks of the act as conferring a privilege, he held, it 
also created a disability. He put the case especially upon the 
ground that the act could be made as extensively beneficial as it 
was intended to be, only by preveniivg females from incurring re- 
sponsibilities inconsistent with the full enjoyment of the privilege 
conferred by it. Had it been the case of a freeholder who had given 
bail, and whose bail had become fixed, the decision would ui>- 
doubtedly have been otherwise — and if this act be construed to 
impose a disability upon foreigners or the citizens of other States to 
incur an obligation of this sort, it certainly will not be for the purpose 
of making this act to abolish Imprisonment for Debt more extensively 
beneficial to them, because it will take away from them the power 
to do the only thing which in many, if not most cases, they can do 
without prejudice. 

Without entering therefore into the inquiry, whether the benefit of 
this act is, in respect to all persons, to be considered as conferring 
merely a personal privilege, which can be waived ; I am of the 
opinion that a non-resident who causes special bail to be entered, fo 
dissolve an attachment against his goods, waives any right or privilege 
he might claim under the first section of this act : — FlaintifTs in actions 
commenced by attachment therefore are in as good a situation now 
as they were before this act was passed in those cases where bail has 
been or shall be entered. 

Much of this argUQient has proceed^ upim the conceasion, tbut 
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fbe case of non-residents, against whose goods attachments have 
been issued, is within the act under consideration. But the true view 
of the case, I conceive, is that first taken — ^it is an act, which would 
not only be impolitic but severe, and impolitic because severe, if it 
must be thus apph'ed to persons so situated. Every Legislature must 
be supposed to know, that the laws of the Commonwealth can have 
no extra territorial operation, and it is indispensible in construing 
acts of Assembly, to take it for granted that the language of them is 
framed upon this reasonable assumption. Let this act be construed 
with that allowance, and the case we have considered will not come 
within its operation. 

Upon the whole matter, my conclusions are these: 

(1.) That non-residents are not within the purview of the act to 
abolish Imprisonment for Debt, and to punish fraudulent debtors. 

(2.) That the process of Foreign Attachment, is not within the 
purview of that act. 

(3.) That a non-resident who has put in special bail, and has been 
tnirrendered after the bail have been fixed, is not detained by virtue 
of any civil process, unless the plaintiflT shall afterwards issue an alias 
ca. sa. to charge his body in execution. 

(4.) If it were otherwise ; a non-resident, by entering special bail, 
in order to liberate his goods, would thereby waive the benefit of the 
act, and the plaintiff, in case of his voluntary surrender in discharge 
of his bail, or of his surrender by the bail, would have the right, if 
he could find no goods whereon to levy a fi. fa. to charge his body 
in execution notwithstanding the act in question. 

My opinion upon this motion is that the defendant should be al« 
lowed to enter special bail. 



UNITED STATES DISTRICT COURT, 

NORTHERir DISTRICT OF ITEW VORK* 

A general assignment for the benefit of creditors without preferexcb^ 

is of itself an act of Bankruptcy. 

In the matter of the petition of Eliphas B. Barton and William 
Osborn, that Julius Tower be declared a bankrupt. 
The following case arose upon an assignment made on the 30th of 
April, 1842, by Charlemange Tower and Julius Tower, who com- 
posed the late firm of Reuben Tower & Sons, at Waterville, Oneida 
County. They directed in that instrument, that all their property 
and the proceeds thereof, should be divided and distributea among 
their creditors by the assignees, '' in the same manner as if the 
same were in the hands of an assignee under the Bankrupt Act of 
the United States, by virtue of proceedings duly had in Bankruptcy.^ 
Their assignment was excepted to by some of their creditors; as ia 
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iti^)^ an act of bankruptcy > or at leasts as contravening the purpo^ 
of the bankrupt act; and they were petitioned against in bankruptcy* 

The petition alleged that Tower was a merchant — that he owed 
hot less than $2000 — that he owed to each of the petitioning cre- 
ditors severally not less than $500> to wit, the sum of one thousand 
dollars^ besides the interest, for which they severally held his pro* 
missory note, made jointly with him and other persons. Both of 
these notes were stated to have been made before the commission of 
the acts of bankruptcy charged, and one of them was due, the 
other payable in September next* The petition charged Tower 
"With having on the second and fifth of April last, executed three 
Several fraudulent conveyances of certain valuable real property, 
and with having also on the thirtieth day of the same month, in con- 
junction with Charlemange Tower executed a fraudulent conveyance 
or assignment of all his property for the benefit of his creditors. 

On the day appointed for the hearing. Tower filed his objections 
Under oath to a decree of bankruptcy. He expressly admitted all 
the facts set forth in the petition, except that he denied that the 
Several conveyances and assignment mentioned in the petition were 
fraudulent ; the same having, as he alleged) been executed in good 
faith* Annexed to the objections was a copy of the general assign- 
ment, which purported to be of all the joint property of Charlemange 
&nd Julius Tower, as co-partners in business, under the name and 
style of Reuben Towers & Sons, and of all the separate property of 
^ach of them for the benefit of all the creditors without preference. 

Mr. M. S. Myers for petitioning creditors> Mr. Bacon for the debtor* 

CoNRMNG J. One of the objections urged against a decree of 
l3ankruptcy in this case is, that the debt of one of the petitioning 
treditftrs is not yet due. Whatever doubt may have been formerly 
iBntertained in this Court, in deference to decisions under the former 
bankrupt law of England, whether a ci editor whose debt was not 
yet due, could become a petitioning creditor, I cannot now perceive 
iany Valid gi-ound for such doubt. There is nothing in tbe language 
t)f the act which appears to me to require such a construction. The 
Mi declares that all persons being merchants, &c., owing debts to 
the amount of not less th^n $2000 shall be liable to become bank-« 
Jrupts within the true intent and meaning of this act, and may upon 
the petition of one dr fnore of thfeir creditors, to whom they owe 
debts, amounting in the whole to not less than $500, to the appro- 
priate cotrrt,4)e so declared, &c. 

A debt is not the less owing because it is not yet due; and my 
MBonviction is strong that the legislature did not intend that the act 
should receive the narrow construction contended for by the counsel 
for the debtor. The phrasieology of the act in relation to the debt 
of not less than $500 to the petitioning creditor, is the same in this 
Tespect as that used in relation to me aggregate amount of debts 
which the debtor must owe of not less than $2000, and it will noflt 
be pretended that these debts. must 'be actually due. 
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But at any rate the objection is inapplicable to the other petitioning 
t^reditor, whose debt alone is more than sufficient, and I think it is a 
mistake to suppose that a petition by two creditors, one of whom 
would be entitled to petition alone, would be vitiated by the insuffi- 
ciency of the debt claimed by the other. 

It is in the next place objected that no decree of bankruptcy can 
now be made, because the debtor has denied the fraud charged 
against him. There are three descriptions of fraudulent con- 
veyances, assignments, &c., which bring a merchant, banker, factor, 
&c., within the operation of the first section of the bankrupt act^ 
1. Such as are fraudulent or against the common law, or the pro- 
vision of such English statutes as have been incorporated into the 
jurisprudence of this country ; 2, (as I am now well satisfied, what- 
ever doubts I may have originally entertained,) such as are volun- 
tarily made, in contemplation of bankruptcy and for the purpose of 
giving a preference to one of more of the creditors of the debtof 
over his other creditors. The making of a conveyance of this 
description has always been held to be an act of bankruptcy under the 
English bankrupt law as being contrary to the policy of the Taw, 
without any express words in the statute. But in our act they are 
expressly declared to be *' utterly void, and a fraud upon this act." 
8. Assignments of all the effects of the debtor, whether upon trust 
or for the benefit of his creditors or not, on the ground, first, that 
the debtor necessarily deprives himself, by such an act, of the 
J)ower of carrying on his trade, and secondly, that he endeavors to 
put his property under a course of application and distribution 
among his creditors, diflTetent from that which would take place 
under the bankrupt law. It is unnecessary to cite authorities to 
show that such an assignment is an act of Bankruptcy in England 
because it has been a well settled and familiar rule. It is a sound 
and useful rule, and there is nothing whatever in the language of our 
act which requires a different construction in this respect. In fact the 
provision of the act in question is copied almost verbatim from the cor- 
respondent provision in the third section of the act of 6G. IV.ch. 16. 

With regard to the three conveyances of specific property, part of 
the debtor's property, which he is charged with having made on the 
2d and 5th of April, althoDgh from the circumstances of the case, 
and especially from the fact of their having so soon been fol* 
lowed by an assignment of all the remaining eflTects df the debtor, 
the inference is strong that they were made in contemplation of 
bankruptcy, and for the purpose of giving an unlawful preference, 
yet, inasmuch as they are denied to have been fraudulent, it cannot 
be said that they certainly carry with them intrinsic evidence of 
fraud. But with respect to the general assignment made on the 
iSOth of April last, I entertain no doubt that according to the express 
admission of the debtor, it is an act of bankruptcy. 

All assignments by a debtor, though but of a part of his eflTects, if 
^oluDtarily made in contemplation of bankruptcy and for the purposis 
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of giving a preference, whatever may have been the antecedent law 
of the state, when they are made, are, by virtue of the bankrupt act, 
utterly void ; and all assignments by a merchant, banker, factor, 
&c., who owes not less than $2000, of all his property, or as was 
said by Lord Mansfield in the case of Hooper vs. Smith, of " so much 
of his stock in trade as to disable him from being a trader," [1 W. 
Bl. 442,] whether made in contemplation of bankruptcy or for the 
purpose of giving a preference or not, are void and of themselves 
acts of bankruptcy. A decree of bankruptcy must therefore be 
entered in this case, and also in the case of the same petitioner 
against Charlemange Tower, which depends upon exactly the same 
principles. 



Circuit Court of the United States, Massachusetts, June 11, 1842, at 

Boston. In Bankruptcy. 

Bsnkruptcy z'-construction of the proviso in the third section of the Bankrupt act of the 
United States, in relation to the allowance by the assignee to the bankrupt. 

In the matter of Ziba Williams. 

This case was certified into the Circuit Court of this district* 
The petition was as follows : '' Respectfully represents Ziba Wil- 
liams, of Cambridge, in the county of Middlesex, and district afore- 
said, who has been declared a bankrupt. That the assignee of the 
estate of your petitioner claims to retain, out of the property specified 
in schedule B, annexed to his petition, the following articles of pro- 
perty, namely; one clock; one set of silver tea spoons; one silver 
table spoon ; one silver watch ; one cow ; all of the estimated value 
of thirty-three dollars. And also all the goods in the shop in Mer- 
rimac street, in Boston, occupied by your petitioner, including the 
shop furniture, estimated at $146,78. And that the allowance made 
to your petitioner, except wearing apparel, amounts only to the 
estimated value of $74,75. And your petitioner excepts to the 
determination of the said assignee; and prays that your honour will 
direct him to set apart to your petitioner the said clock, spoons* 
watch, cow ; and all of the said property in said shop, — inasmuch 
as the whole estimated value of all the property specified in said 
schedule B, (deducting therefrom the wearing apparel, and notes 
and accounts due,) amounts to less than the sum of $300." 

The District Judge ordered the following question to be adjourned 
into the Circuit Court, to be there heard and determined, namely ; 
** Whether all, or any, and which of the articles of property, which 
the assignee has refused to allow the said bankrupt, and to which 
refusal the said Williams has excepted, as set forth in the return of 
the assignee, and the petition of the said Williams, are such fumituref 
articles or necessaries, as the assignee may, in his discretioot allow 
to the bankrupt. 
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The case was submitted by P. W. Chandler for the bankrupt, no 
counsel appearing for the assignee. 

Stort J. The third section of the bankrupt act of 1841, ch. 9, 
vests in the assignee all the property, and rights of property of the 
bankrupt, except such as is therein excepted ; and the exception is 
contained in the following proviso ; " Provided, however, that there 
shall be excepted from the operation of the provisions of this section 
the necessary household and kitchen furniture, and such other articles 
and necessaries of such bankrupt, as the said assignee shall designate 
and. set apart, having reference in the amount to the family, con- 
dition, and circumstances of the bankrupt; but altogether not to 
exceed in value, in any case, the sum of three hundred dollars ; and 
also the wearing apparel of such bankrupt, and that of his wife and 
children ; and the determination of the assignee in the matter shall, 
on exception taken, be subject to the final decision of the Court/' In 
the present case the whole household and kitchen furniture of the 
bankrupt is estimated at $78,75, and the provisions and fuel at $9 ; 
and all the other property of the bankrupt, in his store, at $146,78. 
The assignee insists upon retaining from the bankrupt all the goods 
in his store, $146,78 ; and a clock, a set of silver tea-spoons, one 
silver table spoon, one silver watch, and one cow, the value of all 
which is $33. The bankrupt insists that he ought to have all the 
furniture and other articles above named, and also all the goods in 
his store, (146,78,) inasmuch as the whole will not amount in value 
to the sum of $300. From the schedule it does not appear, that the 
bankrupt possesses any other property, except the debts and secu- 
rities of the nominal value of $1122,61 ; but in reality of little or no 
intrinsic value. 

No particular facts are alleged in the present petition, to establish, 
that the allowance actually made by the assignee is not reasonable 
and suitable, with reference to the family, condition, and circum- 
stances of the bankrupt. And, certainly, the Court may well deem 
it to be reasonable and suitable, until the contrary is shown by some 
appropriate facts and proofs. The ground of the petition seems to 
be, that, in all cases whatsoever, the bankrupt is entitled to have the 
sum of three hundred dollars allowed him under the proviso, if he 
has so much property, as assets, in the hands of the assignee. Now, 
if this is the ground of the present application, I am clearly of opinion, 
that it is unmaintainable upon the words, as well as the true object 
and intent, of the proviso. The words import a limitation upon the 
amount to be allowed to him. It is in no case to exceed the sum of 
$300 ; but it may be below that, and vary, according to the circum* 
stances of particular cases, from a very small allowance up to the 
full sum, having a reference in the amount to the family, condition, 
and circumstances of the bankrupt. Suppose the bankrupt is a 
single man, without any family, it would surely be unreasonable to 
allow him as lar^e a sum, as if he had a wife, or a wife and chiklren. 
If he had five children, all of whom were infants, and living with 
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him, it might be re.isonable to allow him a large sum, when it would 
be improper to do so, if they were all full grown and capable of 
earning their own livelihood, and engaged in pursuits, which would 
enable them at once to do so. If the bankrupt were old and de-* 
crepid, or his family feeble and sickly, it might be entirely proper to 
make a liberal allcrwance, keeping in view his condition, when a far 
less allowance might suffice, where he and his family might at once 
engage again in lucrative pursuits. 

But this is not all. The language of the act does not justify an 
allowance, except for necessaries, namely, " for necessary house- 
hold and kitchen furniture, and other articles and necessaries.'* 
Now, I am far from thinking, that a close, or severe, or strict inter- 
pretation is to be given to these words. I think, that they should be 
treated liberally, and to some extent in the same manner, as the 
common law treats the question of necessaries in relation to infants, 
as in a great measure to be regulated by their wants, their means, 
and their condition. But, then, it should be remembered, that in 
the case of infants we are dealing with contracts and property, in 
which they have the deepest interest, and that they have the entire 
benefit thereof. But in cases of bankruptcy the creditors also have 
rights and interests, equally entitled to protection and aid. It seems 
scarcely just to them to press the allowance to any great extent, 
where the assets are small ; and especially where it will absorb the 
whole, or a very large portion thereof. The sum of three hundred 
dollars is the largest amount, which can be given in the most pressing 
and distressing cases, even where the assets are very large. It 
surely could not have been the intention of the statute to strike a 
dead level, and make the allowance the same in all cases. The 
very words of the clause forbid it ; and the very object of it seems 
equally inconsistent with sucl\ a result. 

Besides ; the language is, that " necessaries" are to be allowed j 
and although the words " other articles" precede that word ; yet we 
must, upon the obvious principles of construction, limit the " other 
articles" to such as are necessaries — ejusdem generis. Now, cer- 
tainly, a clock, or a silver watch, cannot justly be deemed necessaries 
in cases of this sort. Silver spoons may, or may not, be necessaries, 
according to circumstances. But here the assignee has left with the 
bankrupt, as a part of his allowance, a plated set of spoons ; and 
there is nothing in the petition to show that these are not amply 
sufficient for the purposes of the family. A cow, also, may or may 
not fall within the description of necessaries, according to circum- 
stances. If the party has a large family, it may be fit to make such 
an allowance. If he has none, it may be unfit, especially if he does 
not reside in the country. But here, again, there is nothing to assist 
the Court in coming to a decision. No facts are stated to show, 
that in this particular case the allowance would be reasonable. 

I shall send a certificate to the District Court upon the adjourned 
question, to the following efrect--*That a clock and a silver watch 
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are not such furaiture, articles, or necessaries, as the assignee mny^ 
under the proviso of the third section of the Bankrupt Act of 1841, 
in his discretion, allow to the bankrupt. That the silver spoons and 
the cow may or may not be necessaries, within the meaning of the 
same proviso^ according to circumstances. That the assignee is not 
bound, as a matter of right, on the part of the bgjikrupt, or of duty 
on his own part, to include them in the allowance to the bankrupt. 
But he may in his discretion allow them, if, having reference to the 
family, condition, and circumstances of the bankrupt, they may r^a» 
sonably be deemed to be necessaries. 
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Ist and 2d sections of on Act : entiled an Aot to enable Creditors to attach Legacies aD4 
property inherited, in the hands of fSxecatqrs and Administrators, and for other pur* 
poses. 

Sect. I, Be it enacted^ &c. That all legacies given and landg 
devised to any person or persons by will or testament, and any in? 
terest which any person or persons may have in the real or personal 
estate of any decedent, whether by will or otherwise or so much 
thereof as may be necessary to satisfy the demand and costs of 
claimant, shall be subject and liable to be attached by any creditor 
or creditors of such person or persons, by writ or writs of Foreign 
Attachment, in the hands or possession of the executor or adminis* 
trator, or in whose hands or possession soever, the same may be as 
fully and effectually as in other cases, and the like proceedings shall 
be had as are prescribed in the several acts of this Commonwealth, 
regulating the proceedings in actions of Foreign Attachment : Pror 
videdf That the provisions of this act shall not extend to legacies and 
distributive shares due married women. 

Sect. 2. In all cases where any legacy, devise of land, or any 
interest which any debtor may have in the estate of any decedent 
whether by will or otherwise, is or are attached or may be hereafter 
attached in the hands of the executor or administrator, or in who- 
soever hands or possession the same may be by writ or writs of 
Foreign Attachment, it shall be the duty of the plaintiff in such 
action, in addition to the recognizance and securities now required 
;by law, to be given in actions of Foreign Attachment, to tender to 
the garnishee or garnishees, if he or they be executors or adminis-* 
trators before receiving the distributive share of such debts, or so 
much thereof as may be necessary to satisfy the debt, interest, 
and costs, a bond with sufficient security to be approved by the 
Court, in double the amount to be received from such garnishee 
with like conditions as are prescribed in the forty-first section of the 
.act, entitled " An act relating to executors and administrators,*' 

Kassed the twenty-fourth day of February, A. D. one thousand ejght 
undred and thirty-four, jand the said executor, administrator or 
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• 

Other person in whose hands the legacy, devise of land or other 
interest due, such debtor may be attached, shall be liable to the 
same penalties, and to be proceeded against as garnishees in Fo- 
reign Attachment are now by law subject to: Provided however. 
That nothing in this act shall be construed to confer on the plaintiff 
in such action, aiiy greater rights or benefits than the debtor would 
have been entitled to, but the same rights which the debtor has and 
no more is hereby conferred on the attaching creditor. 

Approved, July 27th, 1842. 



Practice under the Act ABOLismNo Imprisonment for Debt. 

Section 2d. In order to issue a warrant of arrest under this sec- 
tion, it is necessary that a summons shall have been issued in the 
usual manner, the words of the act being " It shall be lawful for the 
party who shall have commenced a suit or obtained a judgment, to 
apply for a warrant of arrest against the party against whom the 
suit shall have been commenced,'' &c. 

And the affidavit of the party, or of some other person, must set 
forth, 1st, That there is a debt due; 2d, The amount of the debt; 
3d, The nature of the debt, i. e. whether book account, note, &c. ; 
and 4th, circumstances sufficient to establish to the satisfaction of the 
judge, some one or more of the particulars mentioned in the Mrd 
section, viz, concealment or removal of property, with intent to de- 
fraud, &c. &c. 

Section 33. It seems to be the better opinion that under the pro- 
visions of this section, females must, in order to obtain a stay of exe- 
cution, or adjournment, or appeal, give the bond or recognizance 
with the condition mentioned therein. As they could not Jbe given 
up under a bail piece before the passage of this act, they were not 
required to enter into a recognizance — with that condition ; but the 
nature of the recognizance being altered, there seems to be no reason 
why they should not give the security required. 



LATE AMERICAN DECISIONS. 

statutes. r 

Semble« that the power of the legislature to interfere with vested 
rights is unlimited save by the restrictions contained in the federal 
and state constitutions. — Butler v. Palmer, 1 Hill, 324. 

2. Where a statute repeals a former one which imposed a penalty, 
the right to the penalty becomes extinguished, even though a prose- 
cution for it has been previously commenced. And if the repeal 
takes place after conviction, the judgment is thereby arrested. Sem- 
ble.—lh. 

3. The repeal of a statute conferring jurisdiction, takes away all 
right of proceeding under the repealed statute, even in regard to 
suits pending at the time of the repeal. — lb. 
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4. Inchoate rights generally, derived under a statute, are lost by 
fts repeal, unless saved by express words in the repealing statute. — lb. 

5. Otherwise, in respect to such civil rights as have been perfected 
far enough to stand independent of the statute ; or, in other words, 
such as have ceased to be executory, and have become executed. — lb. 

6. Positive enactments are not to be construed as interfering with 
previously existing contracts, rights of action or suits, unless the in- 
tent thus to interfere be expressed in the enactment. — lb. 
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Arrest — It seems that a regular officer making an arrest within 
has proper district, is not bound to show his process though de- 
manded, but after the party has submitted, the officer is bound to 
inform him of the substance of the warrant or process. 

He should make it known that he comes in his official character, 
and not as a wrong doer, otherwise he may be lawfully resisted. 
Bellows vs. Shannon, 86. 

If an officer in making a forcible arrest conceals the fact that he 
is acting under process, without any lawful excuse for so doing. 
Quere. Whether he can afterwards use the process for the purpose 
of justifying the arrest. — lb. 

Bills of Exchange and Promissory Notes, — A promissory note . 
made payable to the order of the person who should thereafter en- 
dorse the same is negotiable, and any words indicating that the 
maker or other party intended it to be negotiable, will give it a trans- 
ferable quality as against such party. The U. S. vs. White &l 
Hongesford, 59. 

A guarantee of an endorsed note was this — ** I guaranty the col- 
lection of the within note.'' Held that in an action on the guaranty, 
the plaintiff must show a diligent attempt to collect both as against 
the indorser and maker, or he could not recover. Loveland vs. 
Shepard, 139. 

A third person endorsing on a promissory note an absolute under- 
taking to pay it at maturity, may be treated as a joint and several 
maker. 1 Miller vs. Gasten, 188. 

A guarantor of a promissory note cannot be treated as an endorser 
at the election of the holder. — lb. 

One to whom a promissory note before due is transferred as col- 
lateral security for endorsements to be made by him, which are 
afterwards made, and who takes it without notice of a defence ex- 
isting against it in the hands of the person from whom he received 
it, is entitled to be treated as a bona fide holder in the commercial 
sense. Williams, executrix, &c. vs. Smith, et al 301. 

Service of notice of dishonour cannot be made by mail, if the 

Eirty reside in the ;same place where presentment or demand is iniid^ 
ansom, et al vs. Mack, 587. 



Cdtfief^>-^otnm6nf t^imoi Kmit their Kability by speeial dccep« 
tance of goods — and where goods were promised to be forwarded 
•' danger of fire excepted,^* Held that they were liable for a loss by 
fire though not resulting from negligence. 

Consideration. — Mere inadequacy of consideration Cannot be givcrt 
In evidence in defence to an action on a promissory note. And 
where one purchased mulberry trees which turned out to be of no 
value to him* Held as there was neither fraud nor warranty in the 
case, this constituted ho defence to an action on a note given for the 
price. Johnson vs* Titus et al, 606. 

Costs. — In general payment alid acceptance of a Draft after suit 
brought for it extinguishes all claim to costs, these being but an 
incident to the Debt, and if a suit be settled without mentioning costs^ 
each party fs bound to pay his own costs. Herkimer M. & H. 
Comp. vsi Small, 187. 

Demand.^^The word " demand** is of much broader import than 
■* debt" embracing rights of action beyond those which can properly 
be called debts ; and is in this respect a term of more extensive 
meaning than almost any other known to the law. Matter of Denny 
imd others, trustees, &c., 238. 

Partner. — ^One partner after dissolution cannot bind his former 
|)artner, by giving a promissory note in the name of the firm* 
Mitchell vs. Osterm, 520. 

Sale and Delivery of Goods.^^A sale of goods is incomplete so 
Iditg as any thing remains to be done by the vendor, such as weigh* 
tag, measuring, or counting out of a common parcel. Downer vs* 
Thompson, I97i 
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^ELfiCTfiD CASES FROM 2 MfiTCALF^S RlQPORTS* 

Pr&hiiksdry JVbte.-^l. It is a good defence to an action by an in* 
doi'sde against the indorser of a note indorsed for the accommodation 
of th^ maker, thdt the indorsee received the note as security foi^ 
the performance of a usurious contract between him and the maken 
t^touricomb vs. Buhker, 8. 

3. In kti action on a note made and negotiated in another State^ 
the question whether such note is void for usury^ must be decided by 
the law of that State.--lbid. 

Depositions. — Objections to leading interrogatories should be madd 
before the comniission issues. The answers thereto will not be re- 
jected, if thtt objectloh ts first nlftde at the trial. — Potter vs* Syler, lb. 

j?^^M^*ii.^Whefe dftet a Jpdrtnership is dissolved, a suit for a 
J^rth^t^hii) debt ij5 brought against the former partners, and one of 
Ihem is held to b^i), &nd judgment is recovered against both, and tb6 

)b^ k^Q Mfifip^lied t5 pay the ttttt6u»t 6f «u6h judgment-^h^ tkmox 
nmnt df ite dthef f^fn^r t^ i^nax ^Ha wm tMuft ]^k) by ttettt. 

iBowman vs. Blodget. lb. 308» 



9BL0DTBD GASES TtUm 16 PBT8II&' REFOBTS; 

Assignment — A Debtor may lawfully apply his property to the 
paymeat of the debts of such creditors as he may choose to prefer, 
and he may elect the time when it is to be done, so as to make it 
efiectual ; and such preference must necessarily operate to the pre- 
judice of creditors not provided for, and cannot furnish any evidence 
of fraudulent intention. — Tompkins vs. Wheeler, 106. 

'When a Deed of Assignment is absolute upon its face without any 
condition attached to it, and is for the benefit of the grantees, the 
presumption of the law is, that the grantees accepted the Deed. — lb. 

Bills of Exchange.-^ThQre is no doubt that a bona fide holder of 
a negotiable instrument for a valuable consideration, without any 
notice of the facts which implicate its validity as between the ante- 
cedent parties, if he takes it under an indorsement made before the 
same becomes due, holds the title unaiTecteJ by these facts, and may 
recover thereon, although as between the antecedent parties the 
transaction may be without any legal validity. — Swift vs. Tyson, 1, 

The holder of negotiable paper before it is due, is not bound to 
prove that he is a bona fide holc'er for a valuable consideration 
without notice, for the law will presume that ; in the absence of all 
rebutting proof; and therefore it is incumbent on a defendant to 
establish by way of defence satisfactory proofs of the contrary, and 
thus to overcome the prima facie title of the plaintiff. — lb. 

Constitution of the United States. — It will probably be found, when 
we look to tlie character of the Constitution of the United States 
itself, the objects which it seeks to attain, the powers which it con* 
fers, the duties which it enjoins, and the rights which it secures, as 
well as the known historical fact, that many of its provisions were 
matters of compromise of opposing interests and opinions^ that no 
uniform rule of interpretation can he applied, which may not allow 
even if it does not positively demand many modifications in its ap- 
plication to particular clauses. Perhaps the safest rule of interpreta- 
tion after all, will be found to be to look to the nature and objects of 
the particular powers, duties, and rights, with all the light and aid 
of contemporary history, and to give to the words of each, just such 
operation and force consistent with their legitimate meaning, as to 
fairly secure and attain the ends proposed. — Frigg vs. Com. of Penn. 
539. 

Evidence. — ^Wherever the rights of a party founded upon a Deed, 
are dependent on the terms and conditions of that Deed, the instru- 
ment tnus creating and defining those rights must be resorted to; 
and must regulate, moreover, the modes by which they are to be 
enforced at law. These identical rights cannot be claimed as being 
derived from a different and inferior source. If the Deed be in forcei 
all who claim by its provisions must resort to it. — U. S. vs. Murphy, 
203. 

Insut&fice.'^WhQn the insurance itf made by the mortgager^ he 
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will, notwithstanding the mortgage or other incumbrance, be entitled 
to recover the full amount of his loss, not exceeding the insurance, 
since the whole loss is his own. The mortgagee can only insure to 
the amount of his debt ; whereas the mortgagor can insure to the 
full value of the property, notwithstanding any incumbrances thereon. 
— Carpenter vs. the Providence Washington Insurance Co., 495. 

Questions on a policy of Insurance are of general commercial law, 
and depend upon the construction of a contract of insurance, which 
is by no means local in its character, or regulated by any local 
policy or customs. — Ibid. 



SELECTED ENGLISH DECISIONS. 

Agent — In the case of Bosanquet and Foster, 9 C. and P. (JV. P.,) 
659, and 8 Mees and Jr. (Ex.) 142, the bank was entitled to recover. 
The circumstances were as follows: The defendant was a customer 
of a branch bank, and had overdrawn his account to a considerable 
amount ; he obtained an acceptance from a former partner of his, 
who had left the winding up of the concern and collecting of the 
assets to the former, which he paid into his credit at the bank, upon 
an undertaking by the manager that it should be returned after the 
usual inspection had taken place, and who being dismissed, the ac- 
ceptance was found in his portfolio. 

Attorney General. — When the crown is interested in a suit, the 
Attorney General may suggest it ore tenus, and pray that the writ of 
nisi prius may not issue, but a trial at bar be had. — Paddock vs. For- 
restor, 1 Sc. JV. S., (C. P.) 391. And he may appear in the Common 
Pleas. 1 Man and Gr., 583 ; and 8 DawL (P. C.,) 834. And the 
Attorney General has the right of pre-audience in all matters relating 
to the business of the crown. — Reg vs. Bishop of Exeter 9 Dowh, (P. 
C) 276; and 9 Mees and JV., {Ex.) 188. 

In cases of hardship the Court does not expect the Attorney General 
to contend for his strict right, but will sanction his acting with for- 
bearance, and will allow time for him to take the matter into full 
consideration. — Attorney General vs. Breitingham, 3 Beav. (Ch.) 91. 

BILLS OF EXCHANGE. 

Acceptance. — The effect of acceptance after dishonour is to make 
the bill payable on request, and it was held on general demurrer to 
amount to a promise to pay on request, where the declaration by en- 
dorsee against acceptor alledged the presentment and non-payment, 
and that afterwards the defendant promised to pay according to the 
tenor of his acceptance. — Christie vs. Peart, 7 Mees.& W. Ex., 491. 

Actions on, &c. — Debt is maintainable on a bill by indorsee against 
his immediate indorser by reason of the privity between the parties. 
Watkins vs. JFake, 7 Mees & W. Ex. 488. See also, StraUan vs. 
ma, 3 Price, 253. 

ConlracU — Laird plaintiff, Pyne defendant, reported 8 DowLi (P. 
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C.) 860. This was an action for a breach of contract for the purchase 
of landy and it was held that the measure of damage was not the 
amount of purchase money, but of the actual damage sustained. 

It was decided in the case of Wright vs. Crookes, 1 Sc. N. S., (C. P.) 
685, that if one party is induced to enter into the contract by the 
false representations of the other, it is competent to him to prove it 
by evidence aliunde ; notwithstanding the general rule is that the 
terms of a written contract cannot be varied by parol. 

DEED. 

Proof— Production — Profert of. — The sealing and delivery of a 
Deed will be inferred if it appears duly signed, sealed and attested, 
although the attesting witness speaking positively as to the signing 
cannot remember as to the other requisites. — Burling vs. Patersanjfi 
C. & P., (N. P.) 570. 

EVIDENCE. 

Secondary. — ^When notice to produce a document is given and re- 
fused and secondary evidence is given, the opposite party cannot 
afterwards be allowed to produce the document; Doe vs. Hodgson, 4 
Perr. & D. (Q. B.) 143, but the Court will not receive secondary 
evidence of an instrument upon the mere proof of its having been in 
possession of the opposite party without notice to produce it. — Knight 
vs. The Marquis of Waterford, 4 Younge & C. Ex. Eq. 284. 



LITTELL'S LAW LIBRARY. 

The October number of this publication, contains the commence- 
ment of Professor Woodeson's Lectures, as recently edited by Dr. 
Williams, of Queen's College, Oxford. We are happy to see that 
this work, which, singular to say, has not yet been republished in 
this country, is about to be presented to the profession in so cheap 
and accessible a form. Professor Woodeson, as is known, succeeded 
Sir William Blackstone in the Vinerian Professorship, and his work 
was designed, in some sort, to supply the omissions and to give 
fullness and completion to the elegant outline traced by the first 
Professor. The work has been always regarded as distinguished for its 
orderly arrangement,and for precision and fidelity of research; and 
if the style be not characterized by the almost unequalled elegance 
of Blackstone, it is quite attractive by its simplicity and strength. 
The present republication has such further interest as it derives from 
copious illustrations, and additions from Dr. Williams, a Fellow of 
the Vinerian Professorship, and well known in England as one of 
the learned literary members of the Bar 

The work is, of course, elementary, and therefore will prove 
specially valuable to the junior portion of the Bar. We do not, 
however, object to Mr. Wharton's selection on this account. These 
Grammars oi the science can never be too familiar to any member 
of the Profession ; and we have heard, that up to the close of his 
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life, it -was the practice of the late Edward Tilohmait,*— perhaps tbo 
snost (educated, and certainly, one of the ablest lawyers that this* 
or any Bar has produced — to read the Commentaries of Blackstone^ 
at least once in every year. Woodeson's Lectures, is almost indis- 
pensable as a supplement; and it will prove advaotageous to the 
older portion of the Bar, to have in both cases, this oppartuuity to 
•** rub up their Latin." 



LAW ASSOCIATION. 

We acknowledge the receipt of the new catalogue of the Law 
Association's Library ; and are happy to perceive, that within the 
last year, a considerable addition of new books has been nnade to the 
Collection. We are pleased to remark also, that so large a pro- 
portion of the gentlemen who, heretofore, were mere subscribers to 
the Library, have lately become members of the Association ; and we 
would recommend this course to the comparatively small portion of 
the Bar who still remain but annual subscribers. The price of a 
share of stock, is but $30, which money is devoted to adding new 
books to the collection. Where it is desired by the individual, the 
payment may be made in three annual paynients of $10 each. In 
point of economy, membership is the better plan,, since the annual 
payment by a stockholder is but $10, while that- by a subscriber to 
the Library is $12 — after four years admission to the Bar. Stock- 
holders, of course, are entitled to all the privileges of membership in 
the Association, while subscribers are limited to the mere use of the 
Library. It is of great importance to the Bar, to have a library 
which shall contain at least all the Rkporxs; and numerous and 
expensive as these now are, it is scarcely possible for a&y member? 
of the Profession, not more opulent than most of them ore, topoasess 
those works. 

Such gentlemen, however, as do not prefer becoming membsrs, 
;should give the Association the benefit of their annual subscription : 
and we here take occasion to reprove the practice, which we have, 
(we are happy to say, but occasionally) witnessed, in some of our 
Court-rooms, of persons not subscribing to the Library, obtaining 
books from it, on the orders of gentlemen who are. Such an act ^ 
equally ungentlemanly and unjust, and no subscriber to the Library, 
nor member of the Association should permit his name to be sp 
used. It is, w^e believe, in pointed violation of the rules of thp As- 
sociation. 



Communications for the Journal, maybe left with Mr. jEl. W. 
David, No. 12 State House Row ; with the Publisher, No. ^4 Arch 
Street ; or at 100 Arch Street. Those sent by mail may bexlirj^ct^ 
to the ^* Pennsylvania Law Journal^ Philadelphia. 
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{Continued from page 188) 

No. 388, 
In the matter of Leppeiic, Assignee. 

Chattels of a Bankrupt remaining, after the pecree, pn the premises which 
the Bankrupt occupied, are liable to distress ; even thoug;h the rent fall duo 
a^r the Decree. 

Leppeiit was the assignee of certain bankrupts against 
whom a decree had passed, on Friday, July 29th. Six days Statement 
AFTER this decree, but before the property was removed 
from certain premises, (which they rented,) the Landlord 
distrained some of the goods for rent, which had fallen due 
tux> days after the decree. An affidavit of these facts having 
been filed by Leppein, the Landlord's right as against the 
assignee was discussed before the Court, on a motion, which 
had been made by M*Call, for an attachment against the 
Landlord, for contempt. On the hearing of the rule, it was the as^ig!^ 
said by M'Call, for his client, that the fifth section of the nee- 
Bankrupt act, declares, that " all creditors" shall be entitled 
to share in the Bankrupt's effects, " pro rata, without any 
priority or preference whatsoever,^' except in certain cases 
mentioned in the act ; and among which, that of the Land- 
lord is not included. This language was strong ; so strong, 
that the act proceeded to except " liens, mortgages, and 
other securities,*' which but for the reservation would be 
divested by the general words which preceded. Rent, 
however, was neither " lien," " mortgage," nor " other 
security." It was a debt, and no way different, and no way 
more meritorious than other debts. Now could the Court 
insert in the Bankrupt act, an exception manifestly excluded 
by the Legislature 1 

Again. The decree " by mere operation of law," di- 
vested all the Bankrupt's property " out of the Bankrupt," 
and vested it in the assignee. This assignee was an agent 
of this Court. The property was in the custody of the Law, s 

It was like property seized in execution. In fact a decrcQ 
of bankruptcy was often called a statutory executioor Now 

Vol, L— No, 15, 89 
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In the property in the SherifPs hands could not be distrained. 
Leppetn, The decree fixed all rights. It regulated them justly, and 
assignee, it was important that its equitable and safe operations should 
not be disturbed by these violent remedies of the Feudal 
law, nor by the dread of them, 
dfth fonhe ^^* Meredith, for the Landlord. No part of the Bank- 
Landlord, rupt act gave the assignee greater rights than the Bank- 
rupt had before the decree. This question, was, however, 
so well settled that it had passed into text law. " A land- 
lord, having" (says Eden. p. 303) " a legal right to distrain 
goods as long as they remain on the premises, neither the 
issuing of the commission, nor the possession of the mes- 
senger, nor even the Commissioner's assignment will deprive 
him of his legal lien." This was settled by Lord Hardwicke, 
Ex parte Plumer, 1 Atk. 103, and that decision stood un- 
questioned. The Landlord had his legal rights; the goods 
were on the premises; they were ordinary goods; and there 
was nothing, in any part of the case, to destroy or to abridge 
the common law right of distress. 

Mr. M'Call, in reply, admitted the force of what was 
'J'P^^^'^^said, but remarked, that it was unsafe to rely on such cases 
as Ex parte Plumer. The report was meager, and the lan- 
guage of the Bankrupt act on which that decision was made, 
did not appear. Besides, in no part of the common juris- 
prudence of England and the United States, was the judicial 
inclination more divergent, than respecting distress for rent. 
In England, the Feudal influences were yet felt. The se- 
curity of the landed interest, was the security of the kingdom ; 
while here, we were told by the Supreme Court of Pennsyl- 
vania, " that the right to distrain the property of a stranger, 
rests on no principle of reason or jicstice" {Brown vs. Sims, 
17 S. & R. p. 139.) The same Court went still farther in 
Riddle vs. fVelden, 5 Whar. 9, and expressed its readiness 
yet to advance. Other Courts had gone as far ; see par- 
ticularly Youngblood vs. Lowry, 1 M'Cord's Rep. 139. This 
Court was therefore at liberty to carry out the aim and 
spirit of the Bankrupt act, as evidenced by its language 
already cited. 
His Hono- ^" ^ subsequent day. His Honour said, briefly, that not- 
Aug. i2thVwithstanding Mr. M'CaH's argument, he saw nothing to 
destroy the right of distress, as long as the goods remained 
on the premises. The assignee could not be in a better 
condition than a bona fide purchaser. It was accordingly 
ordered, that Leppein should pay the rent, interest, and 
costs, out of the bankrupt's estate ; the value of the property 
levied on, having been more than sufficient for that pur- 
pose. 
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In the matter of Peter Blight's Estate,^ 

Where a man had been declared Bankrupt, many years ago, and dividendfl 
cn'his estate were Ions unclaimed by the persons entitled to them, the Court 
declined to assist the Bankrupt's administrator to get possession of these un- 
claimed dividends, it appearing that other creditors not yet paid in full, opposed 
the application. 

On the 22d June, 1842, the administrator of Peter Blight, Statement, 
deceased, who had been decreed a Bankrupt, under the act 
of Congress, of 1800, presented a petition praying the Court 
to supersede the commission of Bankruptcy, and for such 
other relief, &c. in the premises, as the Court might deem iBt* 

The commission referred to, had issued in the year 1801, 
and Blight had been duly declared a bankrupt, and sur- 
rendered himself; and in 1805 obtained his certificate of 
discharge. The whole amount of debts proved under the 
commission was, - - - - $1,028,296 28 

And the following dividends had been made: 



1802 


1st Div. 


20 p.c. $204,541 55 




1805 


2d " 


2|- « 26,674 21 




1815 


3d " 


1 " 10,282 87 




1820 


4th « 


II of 1 p. c. 7,390 84 




1825 


5th " 


tVct " " 3,599 02 




1839 


6th " 


yly •* « 411 31 


..^2^2 AQt) 80 
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Leaving, of unpaid debts a balance, $775,396 48* 

The first two dividends, amounting as above stated to 22ip, 
<5. were claimed by all the creditors, and paid accordingly ; 
and SOME of the creditors constantly claimed their shares 
whenever a dividend was made; and the last dividend had been 
paid to eighty-one different creditors, representing debts to the 
amount of about three hundred thousand dollars. But as 
the creditors were very numerous, the later dividends minute, ^^tatement* 
the lapse of time quite considerable, and a number of the 
creditors resident in foreign countries, portions of the later 
dividends had not been called for, and still remained un- 
claimed, notwithstanding they had been "diligently ad- 
vertised AND PUBLIC NOTICE GIVEN IN THE PAPERS TO THE 

CREDITORS OF THEIR BEING DECLARED," The dividends Un- 
claimed, it was said, amounted to about $2000. 

The object of this application was, to enable the represen- 
tatives of the Bankrupt, to get possession of these dividends. 

The assignee with two creditors appeared personally in 
Court, to oppose the application. 

Mr. Saunders Lewis, for the administrator, contended, J^^"- .S. 

that under the circumstances already stated, the representa- the appli- 

  — ' : — 7 — catJOD. 

* This calculation, though, apparently, not exact inall particularst is pnnted 
as it was presented to the Uourt by the Assignee. 
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Intheraat-tives of the Bankrupt were entitled to the PREStMPTioN iM 
P£T« LAVf, that the claimants who omitted to receive their divi- 
Buoht's dends, had been paid their debts, in such a lapse of time 
Esmte. many creditors were dead ; the claims forgotten or aban- 
doned, and the dividend being so minute, there was, in point 
of fact, no probability that they would ever be demanded* 
In regard to the last dividend, though three years had 
elapsed since it was declared, not one-third, in amount, of 
the claimants had asked lor it. Though it did not appear 
precisely, from what date the dividends unclaimed, had 
come over, a portion of them, it was obvious, were of old 
standing. At any rate, it laid on the assignee, to show 
that the unclaimed dividends were modern, if they were so. 
He ought to satisfy the Court, by producing books. The 
administrator could know the fact only in a general way* 
In a general way the thing was evident. 

In Sailor vs. Hertzhogg, 4 Whar. p. 259, the Supreme 
Court of Pennsylvania held, that in the case of an insolvent 
debtor, the presumption that all his debts were pAid, arose 
after a lapse of fourteen years, (see Judge Rogers' charge to 
the jury, p. 267, confirmed by the Court, on p. 278.) In 
niany of the cases here, no doubt, a right to the dividend had 
been lost by the statute of limitations. It has been held 
thai thd statute applies to such a demand, 2 Deacon, p. 599. 
Index, citing ex parte Clarkson, 3 Mont. & Ayr. 154.* The 
prayer for relief, was of a general nature. The Coutt, in 
the exercise of its discretion, would so modify the super- 
cedeas, or otherwise dispose of the matter, as to produce no 
injustice. 
Mr. T. I- Mr. T. I. WHARTOiy, for the assignee, remarked, that such 
^^*Bt*th ^^ order as was prayed for, would, if granted, be entirely 
•SKcation. WITHOUT PRECEDENT; and would be unjust. In the case 
cited from 4 Wharton, p. 259, nothing whatever had been 
done by the insolvent's assignee, or by the creditors. That 
was a fair case for presumption. Here, however, on the 
facts appearitig, no Court could presume payment. Evidence 
overcame presumption. Creditors were here, before the 
Court. Besides, the prayer was, to Supersede, and iot 
such, &c. Now a supersedeas would not be proper, even if 
the case were one for relief. The effect of a supersedeas> 
was to set aside every thing that had been done. The cases 
in which a supersedeas will be granted, are enumerated by 
Judge Cooper, " Bankrupt Law of America," p. 167. It is 
alwaysffor some inherent defect, — or by consent, — or by all 
the debts having been paid off. The Court could exercise 
no discretion but one guided by sound legal principles. The 
Mature and the efiects of a supersedeas were settled. The 

* (Anti ear ^parte Henley re, Norrie 1 Dea. Sl C. 361, Rep.) 
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Court would not change them. The petitioners could proceedinthe Mat* 
at law, or file a bill in equity. That sort of proceeding would p^E,^ 
be more regular. Blioht*s 

Mr. Ellis Lewis replied, that by the prayer to svpersede^ ^^^^^^' 
it was not meant to ask for a technical ** supersedeas*^ in Mr. E. 
Bankruptcy. The Court would readily understand that the L®Y^*"» "* 
term was used in its common acceptation ; that the petition '^^^' 
meant to ask for an order to render the assignee's possession 
of the unclaimed dividends, inoperative as respected the ad- 
ministrator. The prayer was, morever, general in its terms. 
Besides this, one ground of a supersedeas is a settlement or 
payment of all the debts. Cooper, 167. We contend that in 
this case the law will presume the debts to be paid. It would 
then be a case for a supersedeas. 

[Mem. a good deal was said on both sides, in the argument, about the case 
of Mr. RoBEET MoEEis' estate, in which, under circumstances, (as Mr. Saun- 
ders Lewis said,) not very dissimilar to those of this case, a supersedeas had 
been granted by Judge Hopiinson. Mr. Wharton thought that that case 
went to the verge of law ; but at any rate that it wa? not a precedent for a 
supersedeas in tnis. The case is too long to report here, but it may be proper 
to state that a pamphlet report of it, had been given to Judge Randall, before 
his decision ih thid case.] Cur. vult advisari. 

His Hoi^ouR. If the case were one, where there could His Hono/» 
arise a presumption of law that the debts of the Bankrupt had 
been all satisfied, the Court might perhaps entertain an ap- 
plication for an order upon BlighVs assignee to pay to the 
administrator 9 the dividends so long unclaimed. But the 
case does not afford room for the presumption spoken of. 
No less than eighty-one creditors, representing nearly a third 
in value, of all the claimants, received a dividend within 
three years ; and creditors appear now before me, to resist 
the prayer of the petition. The Bankrupt's estate is greatly 
insolvent, and if atiy dividends f^emain unclaimed, they will> 
after a certain time, fall into the general fund, and make it 
proper that a new dividend be made. As long as any cre- 
ditors remain unpaid, and choose to insist upon payment) 
Blight's representatives cannot claim any part of the estate. 
The petition must, therefore, I think, be Dismissed. 



No. 388. 

In the matter of J. A. & H* W. Shouse. An adversary Pe- 
tition by Carr & Hall, & Meckie, Plate & Co. 

Creditors who apply to have their debtor decreed bankrupt, need not state 
the character of the debt on which the Petition is founded. 

If the Petitioners be creditors to the amount of $500, at the time of presenting 
their petition, th^fact that they have purchased part of their claim from a third 
person, after the act of Bankruptcy was committed, and for the purpose of pe- 
titioning, does not impair their rigot to petition. 

The dissolution of a partnership, and the transfer by one member, of all his 
interest in it, to his copartner, is not an act of Bankruptcy ; and this, though the 
aMigiiing partner have no property but what he has invested in the partnership. 
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It 18 Otherwise, however, where the object of the transfer is to conceal a fraud 
either actual or legal, — as when made to enable the separate creditors of the 
remaining partner to obtain their debts out of the partnership effects, to tho 
injury of the partnership creditors. 

A bona fide transfer of a security, if made contemporaneously with the receipt 
of an advance of money, is not an act of Bankruptcy, though the transfer have 
been made in contemplation of Bankruptcy ; [and though the purpose of the 
loan have been to enable the debtor to prefer a debt not secured.] — the allega- 
tion within the brackets not having been made in the petition. 

In Bankruptcy proceedings, the evidence will be restricted to the allegations 
of the petition. 

On the bth May, 1842, Carr & Hall, and Mbckie, Plate 
tatement.^ Co. filed a petition for a decree of Bankruptcy against 
Jacob A. Shouse and Henry W. Shouse, brothers, and then 
lately partners in trade. The Petition was in the form pre" 
scribed by the Rides of Court, and set forth, that the Shouses 
were owing to the Petitioners, " the sum of $500 and up- 
wards'^ and that they had become Bankrupt, by 

I. Having on the first of April preceding, fraudulently 
dissolved the firm, and by Henry's having transferred all 
his interest in the firm, then being insolvent, to Jacob, to 
enable one William Shouse (the father of the said Henry 
and Jacob,) to enforce against the said assets, a separate 
debt (which was specified — a judgment in D. S. B., ripe 
for execution — ) of $6000, due by Jacob to his said father; 
and also to enable Jacob to pay " a certain other separate 
creditor of him the said Jacob, to a large amount, in whole 
or in part out of the said assets, to the injury of [your] pe- 
titioners, and all creditors of the said firm." 

II. By the said Henry and Jacob, or the said Jacob, " with 
the knowledge and consent of the said Henry" having " made 
fraudulent transfers of evidences of debt, to prefer divers of 
the creditors of the said firm, to wit, one Hulse, to secure a 
debt of $149 96 ; and one John Shouse, (a third brother) to 
secure a debt of $100. 

III. That the said firm had become, and was now insol* 

VENT. 

The Answer denied the facts as charged, and that any act 
of Bankruptcy had been committed, but did not except to 
the petition for want of precision or form. 

When the case came on to be heard, it appeared, that Carr 
& Hall, held a note of the respondents for $488 46, which, 
on the 2d May 1842 {three days before the petition filed) 
had been given to one Grundy, for an antecedent debt, and 
which Carr & Hall, had on the same 2d May, purchased of 
Grundy at a discount of 2b per cent, for the purpose of making 
the present petition. 

It appeared, also, that Carr & Hall held in their own right, a 
note of the respondents, originally for $250, dated the 23d 
March, 1842, and payable on demand. This note was, 
however, secured by an assignment of a note of one Healy for 
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$276 67, which would not be due till the Sth — 1 Ith June, 1842, J°^the mat- 
and for which note C. & H. had given a receipt, thus, "/?e-^ jj. W. ' 
ceived, &c. &c. Healy^s note, six months from December 8<A,Shouse. 
as COLLATERAL SECURITY ;" and besides this, the original note 
had been reduced by two payments on account, one of $24, 
on the 1st of April, and another, of $50 on the 7th of April, 
Its amount, when the petition was filed, was accordingly, 
$176. Meckie, Plate & Co. held two notes, one for $373 47 
which was over due at the time the petition was filed,* and 
another for 270 50, which would not be due uwtil more thaw 

A MONTH AFTERWARDS. 

Jacob, at the time he entered into the partnership with his 
brother, owed their father $6000, (the debt alledged in 
the petition ;) and also $4000 to an old partnership, of 
which he had been formerly a member. Henry owed 
nothing except the partneship debts. Neither had property 
except what was invested in the partnership. 

As to the first allegation of the petition, (viz. the frau- 
dulent DISSOLUTION AND TRANSFER) it appeared by evidence 
whose competence was not objected to, that the respondents 
dissolved their partnership connexion on the 1st April, 1842, 
Henry, retiring from the business, but not executing any 
transfer ; the arrangements (which did not appear to be very 
definite) resting in parol. Henry, however, remained, 
usually about the store, and appeared to take part in attend- 
ing to its management. Jacob took the assets, and carried 
on the business, and between the 1st of April, when the 
partnership was dissolved, and the 2d of May, when (as is 
hereafter stated,) the creditors were convened, sold some 
of the goods, and paid some of the debts, but these debts 
were less in amount than the proceeds of the goods sold. The 
concern was, however, considerably embarrassed, and on the 
2d of May, a meeting of the creditors was requested, and 
held on that evening. An invitation, which was produced, 
to this meeting was in the hand writing of Henry. On the 
following evening a committee, which had been appointed 
the night before, to examine the aflfairs of the partnership, 
reported to the creditors that the liabilities were $17,450 96 
and the assets $16,692 28, leaving a deficit of $758 68. 

In consequence of the mode of book-keeping which had 
been used by the respondents, the state of the firm on the l^^ 
o/* j?pn7, when it was dissolved, did not satisfactorily appear. 
A book-keeper employed by the petitioners, to investigate 
the books, testified that the firm was more insolvent on that 
day than on the 2d of May, when they called their creditors 
together. But the respondents produced another book- 
keeper, who, on different data, made a diflferent statement. 

* This note fell due April 26th. 
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In the mat- It appeared, however, from M* Henry's evidence, (which 
H^& H. ^s is hereafter stated, was objected to, as incompetent,) that 
Shouse. towards the end of March, — a few days before the partner- 
"^""^ ship was dissolved, he, M'Henry, called on the firm for pay- 
ment of a small bill, which the firm could not, or did not pay. 
From other evidence,* it appeared that on the 8th of April, 
a note for $500 fell due, of which but $150 was paid ; that 
on the 20th several other notes matured, on which likewise, 
but partial payments were made. On the 26th, Meckie, 
Plate & Go's, note on which this petition was in part found- 
ed, became payable. On the 29th Jacob wrote to his brother 
John, (as is hereafter stated,) asking him to make a loan of 
money; and on the 30th was greatly pressed to raise the sum 
of $100, to replace money of a friend, which a few days 
before he had misappropriated. The best proposition made 
at the meeting, was to deduct from the partnership assets 
the $6000, due the father, and to bring in the $4000 due the 
old firm into the common stock with the partnership cre- 
ditors, and then to give the creditors all round 40 p, c. in 
endorsed notes, having 4, 6, 8, 10, 12, 14, 16, and 18 months 
to run, with 5 p. c. in the firm's own notes at 20 months. 

The other evidence of insolvency and fraud, rested on 
admissions said to have been made by Jacob A. Shouse, at 
the two meetings of the creditors already mentioned. Henry 
attended these meetings, and heard all that was said, and 
made no objection or correction, but did not himself take 
an active part. 

Ca VENDER, a witness of the petitioners, testified that Jacob 
was asked by one of the creditors, " Did you not know that 
you were insolvent at the time of the dissolution ?" and that 
he answered " yes ;" but whether Jacob answered ** / did,'* 
or " We did," the witness could not say. This witness did 
not remember hearing any cause assigned for the dissolution 
of the firm. Greiss, a witness of the respondents, swore that 
the answer was, " /knew 1 was." 

John Shouse, (a third brother, whose testimony was not 
objected to,) to the same point; and, that in immediate con- 
nexion, Jacob proceeded to speak of the debt due to his father, 
and to the old firm. 

These last two witnesses, and M'Caraher, (a witness 
of the petitioners) heard no other cause assigned for the dis- 
solution of the firm, than that Henry was not in good health, 
and wished to retire from the city. But M'Carraher stated, 
that Jacob, at one of the meetings, had said that Henry was 

* The note book of the respondents, which was not however filed with the 
depositions in the case. After the hearing, it was mislaid by the Counsel of one 
party or the other;* and the Reporter has, in vain, endeavoured to procure it. 
He cannot, accordingly, give its contents with any nearer precision thim he 
has done. 
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well aware of the condition of the firm, and, notwithstanding inthemat- 
his retirement, that he knew he would be liable for the debts & h. w. 
of the firm. This witness, stated also, that at one of these Shoube. 
meetings, when Jacob was urging a compromise by which 
the $10,000 due by him individually, should be satisfied, 
as before stated, out of the partnership assets, and the subject 
of conversation leading to it, John Shouse (a lawyer of 
Easton, and who represented his father) produced his father's 
bond, and said that he could take out of the partnership stock 
the entire amount of the bond. With regard to this bond, 
it appeared that on the 29th April, 1842, John Shouse, having 
received a letter from Jacob, asking the advance of money, 
came to Philadelphia, and, in behalf of his father, who like*- 
wise resided at Easton, entered judgment on the bond, in 
this citv. 

But all this part of the case was made much stronger for 
the petitioners, by the evidence of Freytag and of M'Hbnry; 
but their competency was objected to, before the Commis- 
sioner, and on the hearing, upon the following grounds :— 
Freytag, was a member of a certain firm who at the time 
of filing the petition, and still, were creditors of the respon- 
dents. To give himself competency, he produced an assign- 
ment by himself to another member of his firm, just before the 
testimony was taken, (June 3d,) and a release by the as^ 
signee, " from all, and all manner of liability or responsibility 
on account of the transfer." Freytag in his evidence stated Statement, 
that his fii^m was solvent, M^Henry, like Freytag, belonged 
to a firm which, up to the day the testimony was taken, had 
been a creditor of the respondents ; but on that day the j^rm, 
(itself composed of two brothers) had assigned the claim (to 
their father,) at 25 p. c, in a note of this father, payable on 
demand. [M'Henry and Freytag, with another creditor, 
one of the petitioners, were the committee which had been 
appointed, as before stated, on the 2d May ; and they had, 
accordingly, in a good measure, taken the lead, and been 
deferred to.] Both these persons, then, stated, that the answer 
of Jacob Shouse, to the question already mentioned, was, 
" we were aware." Freytag, however, stated, that he htfard 
no cause assigned for the dissolution of the firm, but Henry's 
being tired of business, and desiring to remove intojthe country, 
But M'Henry stated, that in answer to a question put, or a 
statement taxed upon Jacob, Jacob had answered that he 
had dissolved with his brother, /or the purpose of enabling his 
father^ 8 judgment to hold good against the stock ,• that him- 
self suggested, and in fact positively asked Henry to hdve 
a receiver appointed, which Henry declined to. do, in con- 
sequence of his desire to save his father the $6000 ; and finally, 
that John Shouse said, that if the creditor3 did not come into an 

30 
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In the mat- arrangement, the father would proceed to sell under his 
&'h. W. 'judgment. [But John Shouse swore positively, that " nothing' 
Shouse. of the kind/' stated by M^Henry as having been admitted to 
""^ ^be the cause of the dissolution, was said at the meeting 

referred to.] 

As to the 2d allegation, — the Prefkrences. 
1st. HuLSE^. On the 2d May, (the day on which thtc 
crediiors were convoked,) a note of one Lee, for $130 
had been assigned to Hulse, to secure a debt of $149 96, 
Statement ^^^^ borrowed on the preceding 27th April, By which 
of the two brothers the money had been borrowed, did not 
appear, but a note addressed to Hulse, May 2d, 1842, (the 
day, as has been stated, on which the creditors were con- 
vened,) requesting him to hold Lee's note " as collateral," 
was written by Jacob, and signed in the firm's name ; and 
the collateral itself was indorsed by Jacob in the same name, 
and both Ferytag and M'Henry stated, that at the meeting of 
the creditors, Jacob, in Henry's presence and hearing, and 
unreproved by him, acknowledged the transfer of the col- 
laterals for the debts due to Hulse, and to John Shouse, 
which, Jacob proceeded to state, the eirm wanted to prefer, 
to pat in full j and M^ Henry added, that Jacob said " they 
didn't wish any one to loose borrowed money ^ and the Bankrupt 
Law prevented them making prfferenges." 

2d. John Shouse's. On the 30th April, Jacob applied to 
his brother John, for a loan of $100, which he was " ex- 
tremely anxious" to have, for the purpose of paying a debt 
of a friend who had sent him $100 to pay it ; which money, 
HE, Jacob, being very much in want of, had used, with t6e 
expectation of making it good in a few days. John agreed to 

five him the money, if Jacob wovld make him secure, which 
acob did, by giving a note of a third person, for $147, as 
collateral ; John giving " a written promise to return him 
the difference when the note was paid." \J6hn Shause's 
testimony^] 

The case was argued at great length, and with much 
contention as to the credibility of the witnesses. 
Mr. Ger- Mr. GsRHARD for the petitioning creditors. This is an 
hard, for isssue, in an equity cause, between the petitioning creditors, 
Petitio- g^g complsdnants, and the two Shouses, as respondents. 
There are no other parties to the proceedings. Under the 
rules of Court, the petition and the answer elicit one or more 
issues. In the present case the joint trading of the respon- 
dents, and their being debtors to the requisite amounts are 
not put in issue. The case is narrowed to the discussion of 
the issues. 

By evidence not disputed, it appears that the transfer ta 
Jacob was voluntary, without consideration, without any 
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declaration of trust, and was made by one member of an In the mat- 
insolvent firm, to his copartner yet more insolvent. TheJ^'fl/w. ' 
property which before belonged to the partnership, became Shoitsr. 
the individual property of Jacob ; it became subject to the 
father's judgment which had just been made ready for execu- 
tion; and the whole transaction was out of the ordinary course 
of business. These facts speak loudly as to the object of 
Henry's retirement. The purpose of the dissolution appears 
yet more plainly, in what was said by Jacob, at the meeting 
of the creditors. It may be objected, that the testimony of 
M'Henry is not the same with that of the other witnes^s. 
His testimony, however, is positive, and therefore better, 
than that of the other witnesses. It is a general law of 
evidence, that positive testimony is to prevail over that 
which is but negative. One witness may have been attending 
when others were not; may have heard what another did 
not, may remember what another has forgotten. In this 
case, the evidence can be reconciled. M^nenry, moreover, 
was one of the committee, more acquainted with the whole 
subject than the other creditors were, more interested in 
what passed, and therefore more to be relied on, when he 
speaks so unequivocally. M* Henry, fVeytag, and M^Carraher, 
all speak as to John Shouse' sfToducXion of the father's bond.^'. Ger- 
They must be taken to be as intelligent as the witnesses whoti^pe^^. 
do not support them, and being more numerous, their tes- oners. 
timony, according to a settled rule of evidence, must prevail. 
M'Henry and Freytag are uncontradicted on all other points. 
But no matter what may have been the intent of the dis- 
solution. It was a GENERAL ASSIGNMENT by Henry of his 
property, for he had no separate property. Now, a general 
assignment, it is well settled, is an act of Bankruptcy. 
Compton vs. Bedford, W. Bl. 362, because, says Mans- 
field, it " creates an insolvency." Law vs. Skinner, id. 
996, for, says Db Gray, the trader " can carry on no bu- 
siness." Aldersan vs. Temple, 4 Bur. 2235, because, says Lord 
Mansfield again, *^ it would be rescinding the whole system 
of the bankrupt laws," and having the debtor, instead of the 
great seal, appoint the trustees^. S. P. Ex parte Foord, de- 
cided by Lord Hardwicke, 1 Bur. 477, Thornton vs. Harg- 
reaves, 7 East. 544 ; and see particularly, Stewart vs. Moody, 
5 Tyrwh. 493, (S. C. 1 C. M, & R. 777,) and Seibert vs- 
Spooner, Tyrwh. & Gran. 1075, (S. C. 1 Mee. ifc Wei. 714,) 
modem cases, where the subject is regarded as fully settled. 
This point has been similarly decided, and on similar grounds, 
by Judge Conkling of the Northern District of New York, 
(see ante, p. 209.) And, he remarks, that the provision of 
our act, has been copied nearly verbatim from the act of 5 
George IV. 
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Inthemftt- 2d. As TO THE PREFERENCES. Ist. HulSE'S. This pf^* 

A-'h, W. ference was unsolicited by Hulse. It was given at the same 
SHotrsE. time that he received notice to attend the meeting of cre- 
ditors, and was therefore in contemplation of Bankruptcy. 
It is an act of Bankruptcy. Harman vs. Fishar, Cowp. 117* 
Ogden vs. Jackson, 1 Johns. 370. Pvlling vs. Tucker^ 4 B. 
& Aid. 382. 2. John Shousb's. This money was borrowed 
for the purpose of enabling the Bankrupts to make a pre- 
ference ; and this purpose was known to John Shouse. John 
Shouse cannot thus enable his brother to do that indirectly, 
which if done directly, would be a fraud on the Law. Nor 
is it material that the transfer was contemporaneous with 
the advance. In Linton vs. Bartlet, 3 Wils. 47, " a trader, 
in consideration of a loan of $20 1... .being in insolvent cir-- 
cumstances, assigns one third part of all his effects to the 
lender, who is his brother." Per Cur, " Although this may 
be a HARD case upon the brother, who is a bona fide creditor^ 
yet the giving him a preference is a fraud upon all the laws 
concerning bankrupts, &c. There is no case wherever 
such a preference as this was allowed. The same spirit of 
equality might to warm the Courts of Justice which warmed 
the Legislature when they made the Bankrupt laws, &c. It 
is a bill of sale made by a trader, when he was insolvent, 
and plainly had an act of Bankruptcy in contemplation, 
&c. The deed is void." This case is in point. 
Mt. Ger- ^d* The insolvency of the firm; which, as I contend, is 
hard, for made an independent and specific act of bankruptcy under 
i^l,»®'^^" the 14th section of the act. That section declares, " That 
where two or more persons, who are partners in trade become 
insolvent, an order may be made in the manner provided in 
this act, either on the petition of such partners, or any one 
of them, or on the petition of any creditor of the partners." 

Under the recent English statutes, insolvency is almost 
synonymous with bankruptcy. It would seem that Congress 
did not wish to extend our bankrupt system so far, but con- 
fined insolvency, as an independent act of bankruptcy, to 
partnerships. In fact, in such cases it is almost essential for 
the protection of the respective rights of the individual and 
firm creditors, because the minute provision contained 
in the 14th section, secure the proper distribution of the 
individual and firm assets. 

The meaning of the words is plain ; and if read without 
attempt at refined criticism, they present no difficulties. On 
the other hand, any eflort to escape from the obvious meaning 
of the words produces contradiction and absurdities. Either 
insolvency is, in the case of partnerships, a substantive act of 
t>ankruptcy, or it is a superadded requisite to the decla- 
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ration of partners as bankrupts — ^reductio ad absurdum. In In the m^* 
addition, it must follow that without the 14th section, part-&'^H. W. 
ners could not be declared bankrupts — a construction which Shouse. 
would be in direct confliction with the whole current ot 
English decisions and those of this country, on the former 
bankrupt law. 

Mr. J. M. Porter, Mr. Mallery, and Mr. Charles Gil- Arffumem 
PIN, for the respondents, said that the cavse was defective in for the Re- 
its outset. The debt of $500, said to be due to the petitioners, spondents. 
was stated in too general a way. It did not appear to whom 
the debt was due, — whether to C. & H., or to M. P. & Co., 
nor did the character of the debt appear. It was impossible 
for an averment so defective in precision, to be answered. 
Besides, $500 are not due in the sense required by Congress; 
for, \st, C. & H. bought one of their debts, {Grundy^s,) for 
the purpose of instituting this proceeding. They ask to 
make a law, designed to aid honest ci-editors, subserve the 
animosities of malignant ones. The Court will not assist in 
experiments of cruelty. Every act of Bankruptcy is sup- 
posed in law, to be a fraud upon the petitioning creditor ; but 
how can this be when that person had no debt existngi at the time? 
He is no party grieved. In ex p. Lee, 1 P. W. 782, the 
Chancellor says, " Had the indorsement, &c. been made 
AFTER the Bankruptcy, it might be a question, whether such 
indorsee would be entitled to a commission — he not being a 
creditor, &c., or capable of taking out a commission at the time 
of the party becoming a bankrupt,^* 2d. The other claim of 
Carr & Hall, is not inforcible at this time. It is secured by 
Healy's note, not yet due. It can't be doubted, that it was 
understood that the note for $250 should not be enforced till 
it was seen whether Healy's note would be paid. Except 
forbearance, there was no consideration for the transfer of 
Healy's note. Payments have been made on account ; and 
every thing shews that it was understood there should be no 
process. At any event, the note of Healy, should be sur- 
rendered.^ M. The debt of $270 50, to M. P. & Co., is not 
yet due. In point of law it is no debt. In the construction 
of the act of Congress, technical words must be construed 
technically. To " oive^* del Is not due, is a legal absurdity. 
Could an action of debt, or assumpsit, or any action be 
brought on such a debt ? Could the plaintiff declare that the 
defendant, " to him owed, and from him unjustly detained" 
such a debt. . The answer would be « nil debet." There- 
fore, the only debt on which the petition can rest, is one of 
$373 47, due Meckie, Plate & Co. ; and this debt is insuffi- 
cient in amount. 

But as to the merits. Freytag and M'Henry are the 
two principal witnesses of the petitioners. Both are iwoom- 
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Inthemat-pBTSifT, Though Frcjrtag assigned his interest in the note, 

& H. w. '^o his co-partner, it is still the property of the firm ; so much 

Shouse, so, at least, as that it is applicable in the first instance, to the 

* payment of partnership debts. His interest in the note, and 

also in the firm, is that which remains after payment of these 

debts ; and he is interested in obtaining a decree, by which 

the note will be certainly provided for. Then, as to 

M'Henry. Can it be believed, that the note given by 

M'Henry, the father, to the firm, and payable on demand, 

will be enforced in case nothing is realized from Shouse*s 

note. M'Henry's having given his note, is a legal con- 

siderstion for the transfer, even if never paid. The firm is 

obviously interested that their father should receive the 

amount of Shouse's note. 

Argu ment ^^^ evidence of both Freytag & M* Henry, must, then, 

for the Re- be eliminated; and the case then falls down» The dissolution 

•pondents. appears to have been fair, and for the purpose of enabling 

Henry to withdraw from business. Neither William Shouse 

nor John Shouse, nor any other of Jacob's separate creditors, 

were informed of the dissolution. There is no evidenc, in 

either case, that any property of the firm was ever offered 

to these creditors, or ever agreed to be given to them. On 

the contrary, Henry, notwithstanding ill health, and a desire 

to withdraw to the country, still remained supervising the 

affairs he had left, and seeing that the firm's afifairs were 

properly conducted. Besides, is it credible that Henry, who 

it appears, well knew of his liability for the firm's debts, should 

love his brother's creditors so much better than those who were at 

once both his own a^id his brother^ s, as to assign his property to 

pay that brother^ s creditors? — this, too, when by so doing, he 

would not relieve his brother from debt, but only substitute 

one class of creditors for another. 

Admitting that John Shouse said, at the meeting, what 
Freytag and M^ Henry say, that he did. What of it ? It was 
said only pending a negociation of compromise; and to induce 
it. Did he ever do what he said he could do ? or rather, did 
Jacob and Henry ever assist him in doing it ? for until you so 
connect the acts or designs of the father or his agent, with 
those of Henry and Jacob, as to make the acts or designs of 
the former, the acts and designs of the latter likewise, it is 
of no importance what John or his father threatened to do, 
or even what they did. It appears that John Shouse came 
to town, to enter judgment against the firm, when they, so 
far from assisting to protect the father, were asking of John, 
his agent, additional advances. It was an act induced by 
John's alarm for his father ; and so far as adverse relations 
existed, of an adverse nature to the interests of the firm. It 
was in invitum. 
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But it is said, that the transfer was an act of Bankruptcy, l^ the mat- 
no matter wliat may have been its object. We admit that accord- ^*^h^ \v^ 
ing to the English decisions, a general assignment is an act of Shousb. 
Bankruptcy. But an assignment is a transfer under seal. 2 Bl. ' 

Com, 310. This transaction had none ofthequahties, and none 
of the effects of a general assignment. The right of levy, 
and every other right of the partnership creditors remained 
undisturbed by this transaction. It was a mere retirement 
of Henry from the firm. But besides the English doctrine 
has not been followed by this Court. It is a doctrine which 
has not proved satisfactory even at home. Eden speaks of it, 
as a doctrine ** difficult to understand, p. 28. As one whose 
reasons, **' ar« 6y no means sat^factory^" lb. Lord Eldon 
has more that once expressed his disapprobation of the doc- 
trine, 16 Ves. 148—17 Ves. 198. It got foot from a N. P. 
decision of Lord Mansfield , Co. B. L. p. 100, whose great 
name controlled subsequent judges against their own judg- 
ment. 

On principle, it is not easy to understand the doctrine. 
Such an assignment is good at common law ; by the statutes 
of Eliz. ; and it is not declared by the Bankrupt act to be 
void. Nor is such an assignment against the policy, of the 
act. The policy of the act is, that creditors shaH be paid 
alike ; and the act has no further policy. Now a general 
assignment, without preferences does exactly this thing. It 
may not do it in the manner and through the same forms as 
the Bankrupt law would do it ; but the machinery of the act 
is no part of its policy. The Court has no right to extend 
the policy of the Bankrupt act, beyond the point that the 
Bankrupt act has, itself, defined. 

So inconvenient has the doctrine been found in England, Argument 
that according to Eden, p. 31, the Legislature (6 Geo. I V. c. gpondemTr 
16,) has been obliged to ingraft a limitation on the principle. 

Now, as to the Preferences. " Fraudulent** as used in 
the first section of the Bankrupt law, means fraudulent, in 
ordinary signification. It is used without any reference to 
qualification, by future parts of the act. The assignment 
must be shown to be fraudulent in fact, or by some principles 
of law, independently of the Bankrupt act. Now neither pre- 
ference, was of this character, for it is lawful for a debtor 
to prefer a bona fide creditor. Then does the preference 
come within the 2d section, and become void as being a 
fraud upon the Bankrupt act. To be void on that ground, 
it must have been made ** in contemplation of Bankruptcy J^ 
We observe first, that there is not evidence even of insol- 
Tency, and this is an answer, likewise to the 3d allegation 
of the petition. The two book-keepers are in conflict. Tho 
committee found the firm, a month after the dissolution, nearly 
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Inthem^' s(j^ent, As to the proposition to pay 45 per cent, it was 
&^H. W. ^ proposition* made during a treaty, and under an attempt 
Stouse. to make an advantageous compromise. But it was made 
on an estimate which brought Jacob's separate debts as a 
charge on the firm's properly. It was a proposition which 
fiailedf and failed because the partnership creditors refused to 
agree to it. It was dependant, and to be dependant on their 
assent. If an execution had issued on the father's bond, the 
process would have been set aside. If there had been 
danger of misapplication of the partnership effects, equity 
would have appointed a receiver. Those effects were fet- 
tered by a trust, which nothing could dislodge. The firm 
was solvent ; or, at all events, there was no contemplation 
of Bankruptcy, which is always a question oi fact. [The 
counsel then pursued the same course of argument as Mr. 
Sergeant did in Potts and Garwood, ante, p. 172, and as 
Mr. Mallery did, in Breneman's case, ante, p. 185.] But the 
for^e^Re- P^^i^^on makes no allegation of^^a contemplation of Bankruptcy .^' 
spondents. According to its own showing the preference may have 
been valid. The petition should possess the essential qua- 
lities of a declaration ; and this Court has already decided in 
(Poitsand Garwood^ ante, p. 182,) that it will not hear proof 
of any thing not alleged in the petition, nor put in issue. 
This is conclusive as to the preferences. 

But suppose the petition to be sufficient. Are the pre- 
ferences, acts of Bankruptcy. 1st. The transfer to John 
Shouse. It was contemporaneous with the money advanced. 
It was clearly bona fide; and if such a transfer was invalid^ 
so would an ordinary sale have been ; for where a party can 
sell, he can pledge or mortgage likewise. For aught that 
appears, the case cited from 3 Wilson, 47, was for an ante- 
cedent debt. But in addition to this, the whole transaction 
was with Jacob alone. 

2d. Hulse's preference. Striking out the evidence of 
Freytag and M'Henry, there was nothing to shew that 
Hexry was cognizant, at any time, of the transfer. The 
note inclosing the transfer, was written by Jacob alone. It 
was written after the dissolution of the firm, and when, 
according to the averment in the petition^ the object of Henry was 
to give Jacob entire control. 

As to the 3d allegation — the insolvency of the firm, — ^ 
which it is alleged, is ground for a decree under the 14th 
section of the act. The language of the section is peculiar. 
" Where, &c., partners in trade, become insolvent, an order 
may be made in the manner provided in this ac/."....to secure 
partnership eflfects to partnership creditors, and individual 
property to individual creditors. Now the word " order 9* 
though used in, both, sections 10 and 1 1, is not used i nthet 
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sense of a decree of Bankruptcy. It is a direction of the In the mat- 
Court made subsequently to such decree. A decree must &,^h. W, ' 
precede it. "Insolvency," can mean, therefore, nothing Shouse. 
but insolvency as ascertained by a decree of Bankruptcy. 
Any other construction would render the Bankrupt act, both 
impracticable and dangerous ; — impracticable — because in- 
solvency is an issue which it would be scarce possible, in 
many cases, to ascertain : For example, in the case of a firm 
whose affairs were on a large scale, the Court would be in-^J^J™U*g^ 
volved in investigations as to the condition of debtors on all spondents. 
parts of the earth ; and in speculations upon the course of 
commerce, of politicks, and of many other things, which in 
their nature could afford no data for conclusion. The con- 
struction would be dangerous, because it would enable a 
discontented partner, or a malignant enemy, to destroy the 
most stable commercial house, if largely engaged in trade. 
If the petitioner can't prove insolvency, he can, at least, 
produce it. The firm is advertised as among Bankrupts. 
Its creditors make a rush. Its credit is destroyed. Its re- 
sources exhausted ; and itself is ruined. Yet the way is 
irremediable. This is the nature of commercial credit. So 
obvious are these considerations, that of two improbabilities, 
it is more easy to believe that the word " Insolvent," has 
been inadvertently used for " Bankrupt," than that Congress 
should not have perceived the disastrous results which judi- 
cial action upon the strict sense of the term " insolvent,'* 
would produce. The object of the provision, it may be 
fairly contended, was nothing more than to regulate in an 
equitable manner, the distribution of partnership, and indi- 
vidual effects. 

The counsel ended by saying, that the power given to an 
individual to proceed against merchants who might prove 
entirely solvent, was one, which, if not strictly regulated, 
would prove pernicious. Nor was the mischief remediable 
by discharging the petition. The Court ought early to an- 
nounce its determination to encourage no proceeding of this 
sort, unless the petitioner was ready to sustain his allega- 
tions, — sustain them — not by questionable evidence, by 
conjectures, or by inferences, but by clear, direct, and 
connected testimony. The petitioner came into Court, swear- 
ing that he was ready to prove his allegations. If the Court 
acted on this principle, it was impossible to award a decree 
against Henry W. Shouse ; and failing in part, the petition 
would be dismissed. 

It was replied. The Respondents do not rely on any^y^^ ^^^^ 
merits of their own ; their effort is, to invalidate the case hard, hi' 
of the petitioners. Have they succeeded in this effort ? ^^V^h- 

To their first objection, — that the debt of $500 is defec- 

Vol. I.-^No. 16. 31 
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Inthemat-tively stated, it is a complete answer, to say, that this Court 
&!h. W. has set forth a form of petition {Rules and Forms in Bank- 
Shouse. ruptcy, p. 41,) and that the form prescribed, is literally ad- 
hered to, in this petition. The English form may be more 
precise, but that is a matter regulated by a rule of the Eng- 
lish Court of Chancery. This Court has adopted a diflerent 
rule. 

It is contended next, that the Respondents do not " owe 
DEBTS amounting in the whole to not less than $500," to the 
Petitioners. This is a point not raised by the issues. The 
existence of the debt is averred by the petition, and is not 
denied by the answer. The Court should, therefore, not 
allow the question to be discussed ; for the case of Potts & 
Garwood, (ante, p. 159) has decided that parties will be 
confined to the discussion of the issues. 
But let us examine the objection. 
Mr Ger- ^^^' -^^ ^^ Grundy's debt, (for $488 46), in regard to 
hard, in which, it is objected that it was bought by the petitioner's 
repJy- AFTER the act of Bankruptcy was committed, and so not 
owing. Whatever dicta or decisions may have been for- 
merly made, on this point, the modern law is that the indor- 
see comes in on the ground of the original debt ; and if the 
petitioner be a creditor when the petition is filed, that is 
enough. This point was settled in the K. B. in Glaister vs. 
Hewer, 7 Term 498. See also Bingley vs. Mallison, S Doug, 
333. Anon. 2 Wils. 135, and Key vs. Cook, 2 Mo. and Pay. 
720. 

2d. As to the debt of $176, secured by Healy's note. It 
is argued, that for the purpose of this application, the original 
debt is extinguished by this security. This, however, cannot 
be, unless there was some contract to forbear ; and there is 
no evidence from which such a contract can, fairly, be in- 
ferred. Undoubtedly Carr & Hall, could have sued the 
respondents at. law — there being no stronger evidence of 
contract to forbear. In Hill vs. Harris, 1 Moo. and Mai. 
448, a stronger case than this, Lord Texderden held, that 
where money was lent on a mortgage payable after six 
month's notice, such notice not to expire before the 30th 
January, 1830. — a commission was properly sued out on 
the debt, in March, 1829. See also, Calver vs. CaJlender, 
Law Reporter, July 1842, p. 125. 

3d. As. to the debt of $270 50 to Meckie, Plate & Co., to 
which it is objected that it is not yet due.. The answer is, 
that the act don't require that the debt should be due. The 
act requires only, that the respondents should owe debts ; 
and as is remarked by Judge Conklin, ante, p. 210, the 
phraseology of the act in relation to the debt of not less than 
$500 to Uie petitioning creditors, is the same in this respect 
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as that used in relation to the aggregate amount of deft^^Inttemat- 
which the debtor must owe, of not less than $2000, and it vnll^ h. W. 
not be pretended that these debts must be actually due,'* Shousr. 

The object of the provisions "in regard to eaeh require- jyjj. q^j.. 
men! as to the amount of the debt was to prevent insignificant hard, in 
creditors, from occupying the time of the National Courts '®P^y* 
with their petty litigations. The debitum in presenti solven- 
dum infuturo, is well known to the law; and the case of 
Hill vs. Harris, 1 Moo. & Mai. 448, already cited, shows 
that the petitioning creditors' debt need not be due. 

Respecting the competency of M'Henry and Freytag, If 
incompetent in the first instance, their assignments and the 
release have divested them of all legal interest in the matter. 
Willing vs. Consequa, 1 Pet. C. C. R. 307. Sinclair vs. 
Stevenson, 1 Car. and P. 582. {Curia Advisari Vult) 

His Honour. [MS.] Exceptions have been taken by the coun- 
sel for the respondents to the regularity of these proceedings, j^y 29th^* 
which it may be well to consider before entering into any 
examination of the merits of the application, for if the ex- 
ceptions be well founded, they must put a stop to the present 
proceeding. 

It is said, first, that the petition is informal, inasmuch as it 
does not state the nature and character of the petitioning 
creditors' debt. This, however, I apprehend, to be unneces- 
sary. It sets forth, that the respondents owe the petitioners 
five hundred dollars and upwards, and this is all that is re- 
quired either by the act of Congress, or by the rules of Court. 
Indeed, the form of petition as prescribed by the Court, has 
been literally followed by the petitioners, and is a sufllicient 
proof of debt to institute the proceedings, although it may 
not be sufficient to entitle them to a dividend of the assets. 
The same general allegation of indebtedness was made in 
petition, under the Bankrupt law of 1800, (Cooper's B. L. 
Appendix) and in England no other particulars are required. 
Ex parte Ward, 1 Atkyns, 153. 

It is next said, that the debts of the petitioning creditors 
were not due at the time of presenting their petition, and 
therefore it cannot be prosecuted. Without deciding whether 
it is, or is not, necessary, that the debt should be due at the 
time of presenting the petition, (which I strongly incline to 
doubt) it is sufficient to say, that in this case the question 
does not arise. It is admitted that there was due to Meckie, 
Plate & Co. $373 47, the amount of a promissory note 
drawn by the respondents, and which fell due on the 26th 
April, 1842, and that Carr & Hall were the holders of a note 
drawn by the respondents in favour of Mr. Grundy, dated 
Oct. 5y 41, at six months, for 488 46. But this last note it is 
said was not delivered by the respondent until the second or 
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In the mat- third of May, 1842, and was then purchased by Carr 6l Hall 
^*^j|/^ "from Grundy; that this being after the act of Bankruptcy 
Shoube. connplained of, the amount cannot be computed in Carr & 
Hall's claim; and that a creditor will not be permitted to 
purchase claims against a debtor, and thus enable himself to 
obtain a commission of Bankruptcy. To this however, I 
cannot agree. The act of Congress declares, that the appli- 
cation shall be " upon the petition of one or more of their 
creditors to whom they owe debts amounting in the whole 
to not less than five hundred dollars" — the object of which 
was, no doubt, to prevent frivolous and vexatious applications 
by creditors holding trifling demands. All however, that is 
required by the act is, that the petitioners should be cre- 
ditors to the amount of $500, at the time of presenting their 
petition. Now it is admitted that the debt was justly due 
and owing to Grundy, as it is proved that the note was given 
Hifl Honor. ^^ him to enable him to sell it to Carr & Hall. By purchase 
July 29th. they became the creditors in place of Grundy, and were as 
much entitled to join in this application, as he would have 
been before the sale of the note* (Glaister vs. Hewer et al. 
7 Term 498. Ex parte Lee, 1 P. Wm. 782, Cooper's B. L. 16.) 
There was also a debt of $176 due to Carr & Hall, for 
money loaned by them to the respondents, and for which 
they hold as collateral security, a note drawn by Healy not 
yet due. The note of the respondents was however, payable 
on demand, and suit could have been maintained to recover 
the amount, although Healy's note was not due, that not 
having been received by them as a payment, but as a pledge 
or security, to be surrendered by them when their debt 
should be paid. Thus the amount due and owing to the 
petitioning creditors on the 5th of May, when their petition 
was filed, amounted to upwards of $1000. 

The exceptions to form being thus disposed of, let us ex- 
amine what are the acts of bankruptcy complained of, and 
how are they supported by the evidence. 

It has been insisted by the counsel for the petitioning 
creditors> that the dissolution of the co*partnership and the 
transfer by Henry to Jacob of aH his interest in the property 
of the firm, was in itself an act of Bankruptcy, as it assigned 
all his property, he having no separate estate. To recog- 
nise this doctrine would be most disastrous to the business 
community. A member of a commercial firm could not 
retire from it, no matter with what motive, without making 
himself liable to a commission of Bankruptcy, and his co- 
partners subject to the contingency of having their business 
Droken up and destroyed while it was in a flourishing 
condition. Such dissolution cannot be considered, in itself, 
an act of Bankruptcy in any of the co-partners ; there is no 
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evidence of fraud on the face of it, and unless accompanied in^^em^- 
by fraudulent acts or intentions, it is lawful. ^^H. vv. 

But if the dissolution be a mere cover to conceal either Sho pse. 
an actual or a legal fraud, or have been made with intent to' 
give a preference to a separate creditor over the partnership 
creditors, or to bring him on an equality with them in the 
distribution of the assets of the firm, which could not be 
done if the partnership continued — then this is such a fraud 
on the partnership creditors as will make it an act of Bank- 
ruptcy ; for it matters not what may be the mode of con- 
veyance, if the intent be fraudulent, the Court will guard 
against any evasion of the law. 

The intent, then, with which the dissolution was agreed ^^^ Honor, 
upon, being the material point of consideration in this first " ^ 
charge, it is necessary to examine more minutely the details 
of the evidence, as to the acts and doings of the parties at 
and about the time it took place; and as this is more a ques- 
tion of fact than of law, I would be glad, if I could at once 
refer it to a jury for determination, but as the act of Congress 
has imposed on me the duty of deciding in the first in- 
stance, I will do so according to the view I have taken of 
the evidence. Much has been %aid as to the credibility of 
witnesses, as well as in relation to their competency. I 
conceive it to be the duty of a Judge or a jury when there is 
a conflict of testimony, to give such a construction to it, as 
will, if practicable reconcile the whole, or if that cannot be 
done, to give more weight to direct and positive* than to 
negative testimony. But if the testimony be uncontradicted 
and probable in itself, then full faith should be given to it. 
With this view I have examined the testimony exhibited to 
me, and I am of opinion that the weight of it, is in favour of 
the petitioning creditors. 

The business of J. A. & H. W. Shouse, does not appear 
to have been very prosperous. A short time before the dis- 
solution of co-partnership, when Mr. M'Henry called on 
tfaem for the payment of a small bill, Jacob told him that 
they were unable to pay it ; that he was sick of the business 
ana had made up his mind to quit it. At this time he owed 
$10,000 in his individual capacity, and he had no property 
but his interest in the partnership concern. There is no 
evidence that Henry, in his individual capacity owed one 
dollar. Six thousand dollars of Jacob's individual debt was 
owing to their father, who could have no claim on the pro- 
perty of the firm until the partnership debts were paid. 
Under these circumstances they dissolved partnership on the 
first of April, and the property of the firm was assigned to 
Jacob. It is true some payments were made by him on 
at^count of debts of the firm, but not equal to the amount of 
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In the mat- sales made by him. As early as the 8th of April, a note for 
&'h. w. $5^0 became due, of which only $150 was paid, and on 
Shouse. several uQtes becpming due before the 20th of that month, 
"^^ only partial payments were made. On the 26th, Meckie, 
Plate & Go's, note for $373 47 became due, of which ao 
part was paid. 

It is evident then, that the firm was in difBculties at the 
time of their dissolution, but it is said that the dissolution 
had been contemplated for some time previously, and that 
Henry, in consequence of ill health, wished to remove to the 
country. The evidence however, is, that notwithstanding 
the dissolution, he remained in the city, continued about the 
store, and actually wrote a notice for the meeting of 
creditors on the 2d of May. At that meeting he was present 
and took part, and when requested by one of the creditors 
to agree to the appointment of a receiver of the partnership 
assets, acknowledged his right to have a receiver appointed, 
but he declined to do so, and expressed his desire that the 
bond to his father should be paid. It is unnecessary at this 
time to enter into a consideration of the various declarations 
HisHonor,niade by the parties at the meeting of creditors, and about 
July 29th. which contradictory testimofly has been given, or to decide 
how far the acts and declarations of one partner may be 
given in evidence against the other. I consider the act of 
dissolution and transferring the joint property to Jacob, as 
the act of both partners, and altogether different from the 
case of an individual transferring his property to a third 
person, vl^hich of course could not be considered as an act 
of Bankruptcy on the part of the grantee. The preference 
to Hulsft, I also consider as the act of both parties, being 
given by Jacob and approved of by Henry. The money 
was borrowed on the 27th of April, and on the 2d of May, 
the very day on which the first meeting of the creditors was 
held, the preference was given, and for ai^ght that appears, 
was unsolicited. That they then contemplated Bankruptcy 
can scarcely be denied. It is true, it was for money bor- 
rowed and was not for a very large amount. But it matters 
not how meritorious the creditor, or hard the case may be, 
the law considers all the creditors as on an equal footing, and 
prohibits favours to any. 

The alleged preference to John Shouse stands on a dif- 
ferent footing ; the security or preference was given at the 
same time the money was borrowed ; it was not for a by- 
gone or prior contracted debt, and it was surely competent 
for them to give the security on receiving the money : nor 
is it any answer to say that the money was borrowed for 
the purpose of paying another creditor who was thereby 
preferred ; for the allegation in the petition is that the pre- 
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ferment was given to John Shouse, and that is the only- 
charge the respondents were called on to answer. [In the 
matter of Potts & Garwood, ante, p. 182 Rep.] Believing, 
however, that the petitioners have sustained two of their 
charges, the decree prayed for by them is 

Granted. 



No. 13. 
Ex parte Lapsley. 



A creditor holding security j proved his debt before the Commissioner ; and it appearing 
that he had done this under a misapprehension of the effect of such an act ; ana the cir- 
cumstances of the case being special, the Court, after noticehad been given tothe Bankrupt 
and to the Assignee^ to shew cause to the contrary , allowed the proof to be withdrawn. 

Harwood had been decreed a Bankrupt, and on the 17th Ex parte 
of May, Lapsley, one of his creditors appeared before tha 



Commissionei, in pursuance of the usual notice, which had Statement, 
been sent to him ; and proved his debt in ordinary form. The 
proof alleged, as usual, that " he held no security," " save" 
— it was added in MS. — certain rail road stocks, {which were 
specified.) 

Some time after this, Lapsley was casually informed, 
that by having made this proof, he had, perhaps, lost his 
right to retain the securities.* And now, (Sept. 17th) Mr. 
Graham asked for a rule to shew cause why the proof of debt 
should not be withdrawn. He read an affidavit by Lapsley, 
who stated, that " it never was his intention to relinquish the 
securities or any of them ; and that he had proved his debt 
because he received a notice from the Commissioner , and 
supposed it to be necessary and proper for him to do so; but 
without THE MOST DISTANT IDEA, that by SO doing he would, 
in the slightest degree, affect his rights in the collateral secu- 
rities aforesaidJ^ 

The Court, granted the rule, ordering, at the same time, that 
notice of the ride, should be given to the Assignee, and to the 
Bankrupt, 

On the return day of the rule, no proof was given that 
any property had passed by the decree. The amount of 
Lapsley 's debt was $9,300. Ko evidence was given of the 
value of his securities.^ 

* Sec. 5. And no creditor or other person, coming in and proving his debt or 
other claim, shall be allowed lo maintain any suit at law or in equity therefor, 
but shall be deemed thereby to have waived all right oi action and suit against 
such bankrupt ; and ail proceedings already commenced, and all unsatisfied 
judgments already obtained thereon, shall be deemed to be surrendered thereby, 

t The security consisted of 200 shares of the Harrisburs and Lancaster R. R., 
and 40 shares of the Cumberland Valley R. R. The Reporter has been, since, 
informed by a respectable broker, that neither stock has a market value ; but,, 
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Ex parte The Court expressing an inclination to hear the question 
APSLEY. .,yg„^f] jyjj.^ Graham, for Lapsley, said, that the case was, 
Mr. Gra- evidently, one of pure mistake the result of ignorance. 
th"with- Lapsley had received an official notice from a person ap- 
drawal. parently clothed with authority in the whole matter, notifying 
Sept. 24th. tQ hjj^^ that this Court had "ordered [him] as one of the 
Commissioners of the said Court, to take proof of the debts 
due by the said Bankrupt to his creditors," and fixing certain 
days, and a place " for taking proof of all claims against the 
said Bankrupt." On receiving such a note, Lapsley went 
to the Commissioner's office, as of course. It was clear, 
that Lapsley had not meant to surrender his securities, for he 
expressly reserved them. The Commissioner ought to have 
informed him of the danger which was incurred by proving 
the debt. The practice in Bankruptcy, was, as yet, novel 
to us ; and the Court would not allow a creditor to incur a 
loss of his securities, through the inexperience of the Com- 
missioner, and where it was obvious that the creditor's 
object was to preserve them. There is no evidence that any 
property has passed by the decree; and it cannot be inferred, 
that the proof before the Commissioner was made for the 
purposes of speculation, or that the present application arises 
from a disappointment. There is no rule, that a security is 
inevitably surrendered by proof. Thus, it is said in Archbold 
on Bankruptcy y 5 Ed. p. 112, that where the Commissioner 
received proof of the debt, *^ without discovering that [the 
creditor] had such a security, the Lord Chancellor after- 
wards, upon petition would order the proof to be expunged. 
See Ex p. Hossack, Buck, 390." The Court, undoubtedly, 
must have power to prevent injustice, and hence, says Arch- 
bold, p. 112, " under special circumstances, a creditor was 
permitted to jyrove his debt, and also to proceed on a bond 
which was pledged as a security for the debt. Ex p. Smith, 
2 Glyn, & J. 105." See also, Ex p. Hopley 2 Jac. & Wal. 
p. 220. 

Mr. P. P. Morris, for another creditor, and Mr. J. A. 

^^L^^l^^VviiLiAvs, for the assignee, contended that the language of 

A. Fhillips,^'^® ^ct was clear. Lapsley had proved his debt, and had 

contra. had all the advantages of a proving creditor. He could not, 

now retract. Other creditors may have proved, and have 

surrendered securities in the belief that Lapsley's would 

form a general fund. Four months had elapsed between 

the date of the proof, and that of this application. Thejore- 

cedent would be dangerous ; it would allow a creditor to 

make proof, and then, if he found less advantage in coming 

that if forced to sale, the former is worth about $5 per share ; the latter about 
$10 per share. This estimate would make the whole security worth $1600. 
But the holders of these stocks rate them more highly. 
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on the general fund, than by adhering to his securities — to Ex pane 
withdraw his proof. See Ex parrle Downes, 18 Vesey, jr._^!ffll. 
290, where a withdrawal was refused. " It has been a 
practice long established in Bankruptcy," says Eden, p. 104, 
" not to suffer a creditor holding a security, to prove unless 
he ivill give up his security,'* The aim of the act, was 
EQUALITY. It did not, to be sure, defeat vested rights, but 
preferences were at variance with its policy. The Court 
would be animated by the same spirit. It would not assist 
a creditor in recovering a preference which he had lost 
through neglect. The general creditors had got an advan- 
tage, fairly. Would the Court, now, take away from them, 
property to which they had acquired, in some sort, a vested 
right ? 

It was replied, that in the case Ex parte Downes, cited Mr. Gnt- 
on the other side, the mortgagee had knowingly surrendered y^j"* 
his security, which was " afterwards sold bv the assignees, 
for a much larger sum" than he had valuecf it at ; and that 
it was only in such a case — one where the creditor had 
elected to come on the general fund, and had **had the ftc- 
nefit of his proof — that permission to retract was refused. 
The circumstances in Exp, DoivneSf were strong; and from 
the language of the Chancellor, it may be inferred, that 
under other circumstances, a retraxit would have been al- 
lowed. Here, as has been said, there was no evidence 
that the proof had been made upon speculation, or that this 
application to withdraw, arose from a disappointment. 
There was no evidence that any property had passed by 
the decree ; proof of debt could, in no contingency, prove va- 
luable; while on the other hand, the security which Lapsley 
already held, was of considerable value. So, as to what was 
said by Eden, p. 104, viz. that a creditor holding security 
was not suffered to prove, unless he surrendered the security , 
&c. Had the Commissioner, in this case, been familiar 
with Bankruptcy proceedings, he would have refused to let 
Lapsley prove, except on a surrender of his stock. Had 
this been done, no mistake would have occurred, for Lapsley 
would have refused to prove at all. {Cur, Advis, Vult,) 

His Honour. [MS.] The application to withdraw the gj,» ^^^Jl^'- 
proof of debt, is made, I presume, from abundance of cau- 
tion, for the creditor has not commenced a suit at Law or 
in Equity, against the Bankrupt ; nor obtained a judgment, 
which would be surrendered by making the proof; and the 
securities which he holds, are collateral, and independent of 
the Bankrupt's personal liability. 

In England, a creditor who holds collateral security, will 
not, generally speaking, be allowed to prove his debt, unless 
the security be surrendered* He may, however, by leave 

38 
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'Ex parte of the Court, have the securities sold, or valued, and then 
APSLEY. py^y^ |»Qj. ^jj^ balance of his debt ; or if he have proved for 
the whole debt, without reference to his security, the Court, 
on application of the assignee, or other party in interest, will 
order the proof to be expunged, until the securities have been 
disposed of. The creditor may then, (if there have been no 
fraud,) prove for his balance. 

In this case, there was no concealment ; and there is no 
allegation of other fraud; nor is it pretended that the creditor 
elected to surrender his security, and to come in upon the 
estate for a dividend of the general assets. In Ex parte 
Oct. Mh?^*^*^^^^*' relied on by the Counsel who opposed this motion, 
the creditor, — supposing his mortgage to be of little valued — 
had voluntarily surrendered it ; and he did not apply for 
leave to withdraw his proof of debt, and to have his mortgage 
restored to him, until by an actual sale its value had been 
ascertained to be much larger than the dividend which he 
had received from the general assets. 

There is no evidence here, that any one was misled by 
the act of Lapsley, or, that, until this application was made, 
any creditor supposed that he had gained an advantage by 
the proof which had been made. 

The act of Congress gives to the Court power to set aside, 
and disallow any debt, on proof that it is founded on fraud 
or mistake. The proof in this case having been made for 
the full amount of the creditor's demand, without deducting, 
(as should have been done,) the value of the security ; and 
this appearing to have been done through mistake, the cre- 
ditor has leave to Withdraw the PRoor. 

(To be continued.) J. W. W« 



District Court for the City and County op Philadelphia. 

Abstract of Judge Stroud's Opinion. 

Duffy vs. Owings. 

September 17th, 1842. 

The plaintiff on the first day of August, 1842, issued a writ of Fo- 
reign Attachment,— to which the Sheriff has returned^ that he has 
attached fourteen horses as the property of the defendant, &c. 

The plaintiff's cause of action has been shown to be a Bill of Ex- 
change dated January 8, 1842, drawn by a citizen of Baltimore, on 
a citizen of Philadelphia, payable sixty days after date in favour of 
the defendant, and by him indorsed and delivered to the plaintiff. 
This Bill was duly presented for payment to the acceptor, pavmeqt 
refused ; a protest thereon duly made and notice given to the de- 
fendant. 
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Doubts having been entertained in regard to the right of the de- 
fendant to enter special bail to the action, with a view to dissolve 
the attachment, the defendant moved the Court to be permitted to 
enter special bail. 

The doubts alluded to, arise on the act of Assembly '' to abolish 
Imprisonment for Debt/* &c. passed July 12,1842, and the Resolution 
of the 19th of the same month, repealing the proviso to the 1st section 
of that act. 

The 1st section of the act of 12th July, 1842, is this : " From and 
after the passage of this act, no person shall be arrested or imprisoned 
on any civil process issuing out of any Court of this Commonwealth, 
in any suit or proceeding instituted for the recovery of any money 
due upon any judgment or decree founded upon contract, or due 
upon any contract express or implied, or for the recovery of any 
damages for the non-performance of any contract, excepting in pro- 
ceedings or for contempt to enforce civil remedies, actions for fines 
or penalties, or on promises to marry, or moneys collected by any 
public officer, or for any misconduct or neglect in office, or in any 
professional employment, in which cases the remedies shall remain 
as heretofore. Provided, that this section shall not extend to any 
person who shall not have resided in this State twenty days previous 
to the commencement of the suit against him." 

The authority upon which the defendant founds his claim to enter 
special bail, and thus dissolve the attachment, is contained in the 
62d section of the " act relating to the commencement of actions,'* 
passed June 13, 1836. This section provides, " if the defendant or 
defendants in the attachment and every of them, shall at any time 
before the money paid, put in and perfect bail to the plaintiffs action, 
&c. or if they shall make a deposit in the manner provided in the 
case of an arrest upon a capias ad respondendum, the attachment 
and all proceedings had thereon as aforesaid shall be dissolved, and 
the action shall proceed in due course in like manner as if the same 
had been commenced by a writ of capias ad respondendum.*' 

The broad question, then is, does the entry of special bail, in its 
coi^SEQUENGES, authorize arrest and imprisonment ? If it does, and 
actions against non-residents commenced by Foreign Attachment, 
are not excluded from the operation of the act " to ctbolish Imprison- 
ment for Debt,** and if such arrest and imprisonment can be properly 
referred to any civil process issued by the Court, it is very plain, the 
entry of special bail cannot be permitted, in as much as it would 
conflict with the act " to abolish Imprisonment,** &c. 

It is said, in the first place, that actions commenced by Foreign 
Attachment are not within the meaning of the act " to abolish Im* 
prisonment,** As the first section was originally passed, such was 
certainly the case. For the proviso confines the act to persons re- 
sident for at least twenty days in the State, and Foreign Attachment 
lies only against non-residents. But the proviso was repealed before 
this action was commenced, and what remains of the statute, is to 
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be interpreted precisely as if the proviso had never been enacted. It 
is accordingly argued, that the^rs^ section as it now stands excludes 
Foreign Attachment. The reasoning to support this proposition is 
this: Process of arrest must be executed within the territorial boun- 
daries of the State, and the languge of the act, " no person shall be 
arrested or imprisoned on any civil process issuing out of any Court of 
this Commonwealth'' is therefore restricted in its meaning to the 
execution of process within the State. But Foreign Attachment lies 
only when the defendant is not within the State. 

Whilst the attention is confined to the mere letter of the first 
section, and to the ear^ra-territorial characteristic of Foreign Attach- 
ment, this conclusion seems fairly drawn. But there are certain legal 
incidents of Foreign Attachment which must be brought under notice. 
Foreign Attachment is but a mode of commencing a personal action 
•—one of its principal objects is to compel an appearance according 
to the terms of the writ — this appearance is to be effected by putting 
in special bail — when this is done, the attachment is at once dissolved^ 
and the proceeding is then to be regarded to all intents as if the 
action had been commenced by a capias ad respondendum. When 
these additional elements are considered, the argument built upon the 
nature of the proceeding in its origin, ceases to have any force or 
pertinency. By the entry of special bail, the essentiality of the at- 
tachment is destroyed. The attached property is to be restored at 
once to the defendant, and if by the Jelay to put in bail, a part or 
the whole of that property has been sold by order of Court, the 
proceeds of the sale are to be paid to the defendant. 

These changes have taken place because the purpose of the at- 
tachment has been accomplished. The defendant has appeared to 
the action. Although not corporally subject to the jurisdiction of the 
Court when the action was begun, he has now become so, and is 
considered as if he had been so from the first. His appearance, by 
relation converts him into a resident at the institution of the suit. 
His rights and his responsibilities are precisely the same as they would 
have been, had he been liable to and actually arrested on a capias 
ad respondendum at the outset. 

But further, — and this seems to me, in itself, decisive of the point, — 
by the very terms of the 62d section already cited, after the entry of 
special bail, " the action shall proceed in due course in like manner as 
if the same had been commenced by a writ of capias ad retpondendumy 
However far prior to the entry of special bail, the proceedings in the 
attachment may have been carried short of payment of the money 
to the plaintifl^, althongh a judgment may have been obtained and 
execution awarded, and the goods sold, these proceedings are, in legal 
contemplation, expunged, and the cause is taken up at the first stage 
at which the pleadings in personal actions, whether commenced by a 
ForHgn Attathment or a capias ad respondendum^ are identical. This 
stage is the declarations the subsequent pleadings, the mode of trial, — 
the verdict, indgment, and execution, are such as belong to actions 
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commenced by a capias ad respondendum. And the steps necessary 
to be taken in order to fix bail in actions commenced in this manner^ 
must be pursued to compass the same end, where by the entry of 
special bail the attachment has been dissolved. Now this can be 
done in no other way than by issuing a capias xi^ satisfacikndum, upon 
the judgment. But the act ^*to abolish Imprisonment for Dtht^^ forbids 
the arrest or imprisonment \)f the defendant on any civil process is- 
suing out of any Court of this Commonwealth. This writ therefore, 
if issued, cannot be executed. This is conceded. 

The suggestion of this c'ifBculty in the way of the conclusion that 
actions against non-residents begun by writ of Foreign Attachment, 
are not embraced by the act ** to abolish Imprisonment," was an- 
swered, during the argument by the statement that the issuing of a 
capias ad satiHjaciendum^ for the purpose affixing bail.was but " little 
more than matter of form" — Hunt vs. Coxe, 3^ Burr. 1360, This 
is true, yet it is not mere furm. It cannot be dispensed with. It 
must issue — must be put into the hands of an officer whom it directs 
to execute it by taking the body of the defendant, — and although in 
practice^ the officer seldom if ever makes any etTort to execute it, yet 
he would, without doubt, be justified in executing it, according to its 
mandate, and should the bail, as they have a right to do, conduct the 
defendant to the presence of the officer and request the arrest to be 
made, most certainly, he ought to comply, and unless ignorant or 
reckless of his duty, would comply. Under such circumstances, 
the return of N, E. I. would be perjury, not only, I apprehend, in 
pro conscientiaf but in criminal jurisprudence. 

If this view of the obligatory character of a ca, sa. is correct, and 
I entertain no doubt that it is, the act " to abolish Imprisonment for 
Debt," virtually prohibits it to be issued ; and as, unless issued, the 
bail cannot be made responsible to the plaintiff, the entry of bail 
would be of no advantage to the plaintiff, and ought not to be allow^ed. 

It is unnecessary to pursue the inquiry further. I will, however, 
notice very briefly, another ground taken by the plaintiff's counsel. 
It was said, that a surrender of the bail by the principal could not be 
effected but through the medium of a bail-piece — and it was sug- 
gested that this was civil process^ and forbidden by the statute. 

It is exceedingly clear, it seems to me, that a bail-piece is not civil 
process. In Nicolls vs. Ingersoll^ 7 Johns. R. 154. Mr. Justice Thomp- 
son, examines this very topic. " The power of taking and surrender- 
ing (bail) is not exercised under any judicial process but results from 
tiie nature of the undertaking by the bail. The bail-piece is not 
PROCESS, nor any thing in the nature of it; but is merely a record or 
memorial of the delivery of the principal to his bail, on security 
given." So in 6 Jtfod. 231, cited with approbation in Nicolls vs. Ingersoll^ 
it is said, bail may take their principal even on a Sunday, and confine 
him till the next day and then surrender him, — and the doing so on 
Sunday is no service of process^** &c. 

Whether the procurement of a bail-piece is essential to the arrest 
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of the principal, is, perhaps, no where decided. "^It is usual to procure 
it, and is a ready mode of evidencing the authority^of the bail over the 
principal. But I can hardly doubt that bail would be justified in 
taking him without a bail-piece, and that this would be so held in a 
contest between the principal and his bail. For by inducing them to 
become his bail, he has agreed to become their prisoner — to be in 
their custody instead of that of a jailor. It was said by Lord Lough- 
borough in Shears vs. Brooks, 3 H. Bl. 120, " when a party is bailed, 
the bail have a right to go into the house of the principal as much as 
he has himself; they have^a right to be constantly with him, and to 
«nter when they please to take him." And this right must result 
from the agreement implied by the act of inducing them to become 
bail. The Bail Bond,, (under our statute) is the evidence from which 
this agreement is to be implied. The bail-piece is substantially a 
mere certificate of the existence of the Bond, and on the trial of an 
action by the principal against the bail for arresting him, surely the 
Bond itself and not the certificate would be deemed equal if not 
higher evidence. motion refused. 



Kntetest. 

We have been favoured by a highly intelligent member of our Bar, 
lately of West Chester, with the Allowing report of a case not long 
since decided in the Common Pleas of Chester County. The law 
on the subject of interest, is of universal, and constantly recurring 
application ; and though, of course, the decision which we report is 
not, strictly speaking, of authointy^ yet having been ably discussed, 
(as our friend informs us) at the Bar, the opinion of so respectable a 
Court as that of Chester County, cannot fail to carry with it, where- 
ver read, considerable weight of influence. Edrs. 

Keech, Adm'r. of Ward, \ j^ ^^^ Qamrf^on Pleas-of Chester Coun- 
SpeTkman S ty, May Term, 1841. ' 

A legfacy charged on land yielding profits, carries interest, from the time it becomes 
payable ; even though no demand is made at that time. 

This case was submitted by the counsel for the respective parties, 
for the opinion of the Court, upon these facts, to be considered in the 
nature of a special verdict. 

John Ward, in his lifetime conveyed in fee simple, a plantation and 
tract of land, of which he was seized, situate in the township of 
Newlin, unto John Hays, upon the following condition : — " subject 
always to the right of the aforesaid Mary Ward, in and to the same, 
Bnd to perform the covenants of the above recited lease during her 
natural life, and also to pay in one year after her decease, the full 
•sum of five hundred dollars, lawful money, unto him the said John 
Ward, or to his heirs, executors, or admistrators." 

John Hays conveyed to Joshua Speakman, the above defendant, 
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with the same condition and covenant as above recited in the Deed 
of conveyance. John Ward removed to the western country and 
died some years ago. Mary Ward died March 14th, 1837. After 
the death of Mary Ward, no person ever legally demanded the said 
$500, which was payable as above mentioned, until the administrator 
above named received letters of administration on the estate of John 
Ward, deceased, and demanded the same, which was paid, January 
14th, 1841, — the said defendant refusing to pay any interest. 

The question for the Court is, whether under these facts, the de- 
fendant is liable to pay interest on said sum of $500, from the time 
it was due, to wit, March, 14th, 1837, up to the time the principal 
sum was paid, to wit, January 14th, 1841, a period of three years 
and ten months. 

Pennepacher for plaintiff, Haines, for defendant. 

Upon which the following opinion was delivered by Judge Bell, 
The question presented by this case, is, I think, in substance de- 
cided by the case of Smith, Administrator of Russel vs. Hayes Ad- 
ministrator of Corson, in this Court, February, 1840. It was there 
held, that a legacy charged on land, yielding profit, carried interert 
from the time it fell due, although no demand was made by the legatee 
in her life time, nor by her representative for several years* after her 
death. That the mere absence of the creditor, even beyond sea, does 
not prevent the running of interest is abundantly shown by the case 
of the Estate of Martin Shaeffer, deceased, (9 S. & II. 263,) and the 
cases cited ; and it is said there is but one case in which tout temps 
pris, without tender, has been deemed a good plea, and that is in the 
case of a legacy, or bond given for the performance of a will : (1 
Lev. 87, Stanning's case, — Poph. 102. — Thompson & wife vs. Exrs. 
of Youngblood, 1 Bay. 249, and Knapp vs. Powell, 1 Pr. Ch. 11. 
Estate of Martin Shaeffer before cited,) because it is the duty of a 
legatee to demand his legacy, to make himself known to the Executor, 
as there is no privity between them. Yet even in that case, it would 
seem that he should make out what his plea states ; that he has been 
always ready and the money by him. For if he used the money 
he ought to pay interest, (Duncan J., in the case of Shaeffer's Estate.) 
So too, as has been shown, if the legacy be charged on land yielding 
profit; and this upon the broad equitable principle, that he who 
enjoys the whole fund in part charged in favour of another, should 
admit that other to a participation of the profits pro tanto. If this 
be the law in the case of a legacy, where no privity exists, a fortiori, 
it is the mle in the case at bar, where there is an express covenant for 
the payment of the sum charged, running with, and accompanying 
the land, and founded on a privity between these parties. In other 
words, it is an absolute debt; to compel payment of which, an action 
of debt would lie at any moment within the time, from the lapse of 
which the law presumes payment. In such cases, the payment of 
interest is as much due ex debito jtistitise, as the payment of the 

* Aboat thirty years interest was recovered in that case. 



254 JUDGE bell's opiNioir. 

principal ; and if the plaintiff seeks to be released from it, he must 
shew some positive rule of law w^hich works this consequence. Nor 
is there any hardship in this. The defendant, or he from whom he 
purchased subject to the same covenant, has enjoyed the land 
charged, and all the profits accruing therefrom, which he would not 
have, if he had paid either the principal sum, or its interest as it fell 
due. There is therefore no room for complaint that he is now called 
on to do, what he might have been compelled to do years agone, 
because the laches or indulgence ot his creditor in not sooner de- 
manding his due, works him no injury. As well might an obligor in 
the twentieth year of the running of his bond, refuse to pay interest 
for the nineteen preceding years, because either from the death or 
absence of the creditor, he was unable to discharge principal or 
interest. To show that such an argument would avail the debtor 
nothing, except in the extraordinary case of a war between the 
countries inhabited respectively by the debtor and creditor, accom- 
panied by a prohibition of intercourse, it is only necessary again to 
turn to the case of Shaeffer's Estate, and the correspondence there 
(jited. 

If then, neither the death nor absence beyond sea, excuses the 
payment of accruing interest, how can the fact of no demand of 
payment being made till letters were granted on the Estate of Ward, 
work the effect ? 

In the case of Smith, Administrator, vs. Hays, Administrator, 
before cited, a doubt was suggested to the mind of this Court by the 
case of Gaskins vs. Gaskins, (17 S. & R. 390,) which was the bequest 
of an annuity charged on land by will in favour of testator's widow. 
It was there decided that if the land be resorted to for payment, 
interest is not recoverable but from time of demand made or suit 
brought, and Bantleon vs. Smith, (2 Bin. 146,) brought to recover 
a rent charge, was relied on as authority. This Court endeavoured ta 
reconcile an apparent discrepancy between this case and the case on 
the subject of a legacy charged on land, by considering the incum- 
brance in Gaskins vs. Gaskins, as an equitable rent charge, and per- 
haps subject to the same rules. But since then, we have the case of 
Adams vs. Hefferman, May, 1840, (9 Watts. 529-542,) where a tes- 
tator charged on certain lands devised to his son, £200, the interest 
of which was to be paid to his daughter yearly during life. It wag 
held, that as regarded her, the £12, was to be considered principal, 
so far as she had a claim to it, and therefore ought to have been 
punctually paid by the owners of the land, and not having been so 
paid, whereby she lost the use of it, it was reasonable she should be 
allowed interest for the loss so occasioned. This is a strong case in 
favour of the allowance of interest, and seems to me to overrule the 
doctrine laid down in Gaskins vs. Gaskins. 

For the reasons given, we think the plaintiff is entitled to judgment. 
Wherefore let judgment be entered for plaintiff, for $115 damages and 
costs, according to the case stated. 
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District Court for the Citt and County of Philadelphu, 

Patterson, ) 

vs. > December Term, 1841. 

Matlaok, ) 

Opinion of JupoE Jones, 

September 24, 1842. 

The act abolishing Imprisonment for Debt, intends no benefit to bail, as such — ^his 
power over the principal and his undertaking, are the same as before the act, and the 
Court will not order an exonoretur on the bail piece without a surrender of the principal. 

Jones. In this case the defendant was arrested and delivered to bail 
before the passing of the act of the 12th July, 1842, to abolish Imprison^ 
ment for Debt, &c. The action is still pending and undetermined. The 
bail now move to be exonerated from their undertaking, without 
having surrendered the defendant to prison, on the ground that the 
imprisonment of the defendant, since the act before mentioned, would 
be unlawful. 

The first section of the act to abolish Imprisonment for Debt, is 
prospective in its terms. It applies not, however, to actions, as such, 
but to all civil process of arrest issuing after the date of the act, as 
well as to all such process previously issued, which remained at tho 
time of the passing of the act unexecuted. 

The remedy of a defendant arrested or imprisoned after the passing 
of the act, in actions for the recovery of money due by contract, upon 
process issued either before or after the passing of the act, would be by 
application to the Court from which the process issued, to quash the 
service. But if the process had not only been issued but executed, 
by the arrest and imprisonment of the defendant before the passing 
of the act, the defendant can obtain relief only upon application to 
the Court of Common Pleas, according to the provisions of the I7th 
section. 

The case of a defendant arrested and delivered to bail, before the 
passing of the act, is not expressly provided for. If the action in 
which the bail is taken, be for the recovery of a sum of money due 
by contract, and none of the allegations of fraud specified in the third 
section can be established against the defendant, he would seem to 

Vol. L— No, 17, 33 
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be within the equity of the first section, and entitled to relief — other- 
wise, the same defendant if surrendered before the 12th July, 1842, 
would be entitled to relief, whereas, if surrendered afterwards, he 
must remain in prison, or be enlarged upon a bond given under the 
act relating to insolvent debtors. 

This question, however, need not be decided upon this motion. 
The act intends no benefit to bail, as such. It does not invalidate their 
undertaking, nor diminish their power over their principal. He is still 
in their custody, and as a bail piece is not process, he may be taken 
and surrendered by them in discharge of their undertaking, without 
infringing the first section of this act. It may be the-defendant resides 
abroad, and cannot be surrendered, or that he will pay the debt 
rather than be surrendered, or that the bail are indemnified and will 
not undertake to surrender the defendant. However this may be, 
the plaintiff has a right as against the bail, to exact from them a 
compliance with the condition of the recognizance. If they should 
perform the condition by surrendering the defendant to the custody 
of the sheriff' or jailor, he will then be in a condition to apply to this 
Court for summary relief under the equity of the act, or to the Court 
of Common Pleas, for relief upon habeas corpus, — as he shall be 
advised. At present no opinion is expressed upon this point. The 
Court decide only that the motion of the bail to be relieved from their 
undertaking without a surrender of the defendant, must be refused. 

Motion refused. 



' ( Common Pleas^ Philadelphia County, March Term, 



BOARDLEY, 

Waltman. 5 1842, No. 325. On appeal." 

Plaintiff in the above case, obtained a rule on defendant to show 
cause why special bail in the above case should not be striken oflf, 
and bail absolute entered, or the appeal be dismissed. 

Edivard Wain, Esq. for the rule, argued, that under the late acts of 
Assembly, the bail on appeal should be striken off, and security en- 
tered for the forthcoming of defendant's goods, &c., that power of 
surrender was taken away, &c., by said law. 

Chauncey Bvlkley, Esq. against the rule, maintained, that at the 
time of entering the security for appeal, the new acts of Assembly 
were not passed — that the recognizance being entered into under the 
old law as it then stood, must stand or fall by that law and no other. 
That it would be a breach of faith with the party becoming bail, and 
produce an uncertainty unbecoming the law, to impair an obligation 
thus honestly made and under a certain understanding, and would be 
as odious as the operation of an Ex post facto law — that the re- 
cognizance could not be aflfected in any manner by any subsequent 
law — but that the transaction must retain its integrity from its origin 
to its consummation, and moved the Court that the rule be dismissed. 
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Kingf President, adopted the opinion of the District Court for the 
city and county of Philadelphia, formally delivered in the case of 
Patterson vs. Matlack, which was herein above reported. 

Rule dismissed. 



Iir THE District Court for the City and County of Philadelphia. 

Smith vs. Travilla, 
October 10th, 1842. 

The act of the 12th of July, 1842, " to Abolish Imprisonment for Debt," &c., relates 
to suits instituted before as well as to suits instituted after its passag^e. 

Aca.86i. was issued iu a suit which had been instituted before the date of the act, but 
in which Judgment was not obtained till after that date ; Held that the defendant was en- 
titled under the first section of the act, to be discharged from imprisonment on the 
ca. aa. 

The defendant was, on October 3, 1842, arrested upon a capias 
ad satisfaciendum, issued on September 27, 1842, out of the District 
Court for the City and County of Philadelphia, upon a judgment ob- 
tained on September 24, 1842, in a suit commenced in December, 
1841, in which defendant had been arrested, and gave the ordinary 
bail-bond to the sheriff. The plaintiff's claim was upon the indorse- 
ment of a promissory note, and judgment was entered for want of an 
affidavit of defence. 

Henry M. Phillips, for the defendant, moved that the defendant be 
discharged from imprisonment upon the ca. sa., in as much as the 
record showed the judgment to be founded upon contract, and the 
act of July 12lh, referred to civil process issuing in any suit instituted, 
&c. ; a ca. sa. certainly was civil process, and the word issuing was 
fairly to be interpreted " hereafter issuing" while the word " in- 
stituted," like the word ^'made,'^ in a Policy of Insurance, referred 
as well to the future as the past : besides, the third section of the 
same act expressly authorized an arrest, under certain circumstances, 
upon a judgment, and if the defendant was within the exceptions to 
the act, the plaintiff must affirmatively shew it. 

Hirst and Macauley, for the plaintiff, insisted that the act did not 
refer to cases commenced antecedent to its passage ; that the word 
" instituted" certainly was to be understood as " to be instituted," 
and the words " can nof^' in the second section, expressly limited the 
benefits of the act to cases arising subsequently to its passage. This 
Court had no power thus to interfere : the application must be to the 
Court of Common Pleas, under the 17th section of the act. 

Phillips, m reply, said the 17th section was confined to cases of 
actual imprisonment at time of passage of the act, and unless the 
present application could be granted, there was an omission in the 
law hardly to be reconciled with the intentions of its framers. 

The Judges delivered their opinions seriatim. 

Pettit, President. A writ of capias ad respondendum, was issued 
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to December Term, 1841. The sheriff made return •* C. C* ^n<) B» 
B.** The plaintiff filed a narr.y alleging the defendant's liability as 
the indorser of a promissory note, and also filed a copy of the in* 
strument. On the 24th day of September, 1842, judgment was 
obtained for want of an affidavit of defence. 

A writ of capias ad satisfaciendum was issued to September Term> 
1842, to which the sheriff has made return " C. C. and C." 

The defendant obtained a rule to show cause why he should not be 
discharged from imprisonment under the writ of ca» sai ; and the 
question is presented whether his case is embraced by any of the 
provisions of the act of Assembly of July 12, 1842, " to abolish Im* 
prisonment for Debt, and to punish fraudulent debtors^" 

The first section is in these words : 

" Be it enacted, &c., That from and after the passage of this act> 
no person shall be arrested or imprisoned on any civil process issning 
out of any Court of this Commonwealth, in any suit or proceeding 
instituted for the recovery of any money due upon any judgment ot 
decree founded upon contract, or due upon any contract, express of 
implied, or for the recovery of any damages for the non-performance 
of any contract, excepting in proceeding as for contempt, to enforce 
civil remedies, actions for fines or penalties> or on promises to marry> 
on moneys collected by any public officer, or for any misconduct or 
neglect in office, or in any professional employment, in which cases 
the remedies shall remain as heretofore." 

The defendant is certainly imprisoned on civil process ; — and it is 
strictly correct to say in the very words of the act, that it is civil 
process issuing out of a Court of this Commonwealth, in a suit in* 
stituted for the recovery of money. The process was issued after 
the date of the law, and the word inUituted as it stands uhqualified 
and unlimited, is comprehensive enough to include suits commenced 
before, as well as suits commenced since that date. So far then it 
would seem, that the defendant is entitled to be discharged. But the 
enquiry remains, is his case within any one of the exceptions stated 
in the section ? In other words, was the writ issued in a proceeding 
as for a contempt to enforce a civil remedy, or in an action for a 
fine or penalty, or on a promise to marry, or for money collected 
by a public officer, or for misconduct or neglect in office, or in any 
professional employment. If it was, then, the remedies are to remain 
as before the passage of the act, and of course as imprisonment under 
a ca, $a, was one of those remedies, the defendant is not entitled to 
be released. Now it appears by the record, that this suit was on a 
promissory note, and that the defendant is not within any of the et- 
ceptions of the first section* The conclusion then is, that he is 
entitled to be discharged. 

^ In most of the excepted cases, the plaintiff's narr, would neces!$a< 
rily contain full information ih regard to this enquiry. The cott- 
struction now given to the act may therefore be deemed to be not 
only authorized and required by the letter and spirit of tbe first 



section^ but ttee {torn practical inconvenience. Should a case be 
presented, in which the record does not exhibit such information, the 
general powers of the Court would, doubtless, be found sufficient to 
enable them to ascertain the truth of the matter. 

This view of the first section is confirmed by the language of the 
second and third sections. Under these sections a plaintiff who has 
obtained judgment, as in this case, may apply to a judge for a 
warrant to arrest the defendant, who could not in consequence of the 
first section, be imprisoned on a ea, sa, Upon the judges being 
satisfied that certain particulars are established by affidavit, he may 
issue a warrant. After an arrest and hearing as directed in sub- 
sequent sections, the judge, if satisfied that the allegations of the 
complainant are substantiated, shall issue a commitment under certain 
restrictions. The phraseology of the ninth section also is adapted to 
this theory of the law. 

This construction is further strengthened by the provisions of the 
17th section relative to persons actually imprisoned on civil process^ 
at the time of the act taking efifect. The first section having been so 
framed, as to comprehend every other case, the 17th section was 
enacted to meet this one, and it displays the precise spirit of the in- 
terpretation now applied to the first section. If the plaintifl*s suit 
be not within an exception to the general prohibition of the first 
section, the defendant is to be discharged from custody, unless the 
plaintitF shall establish the facts necessary to authorize a commit- 
ment, in which case the defendant will be detained under the new 
process of commitment* 

A s the claim of the plaintiff in this suit is within the general pro- 
hibition of the first section, and not within any of the exceptions, he 
cannot avail himself of any process to imprison the defendant, unless 
he proceeds by application to a judge for a warrant, under the second 
ana the following sections. 

After repeated examinations of this act, I am satisfied that the 
course now suggested, was distinctly contemplated by the law 
makers for suits instituted before its passage, whether judgment was 
obtained prior to that period or not. 

In the case before us, I am of opinion that the defendant is entitled 
lo be discharged. 

Sttoud and Jones, Judges, delivered opinions to the same efilect. 

Rvle absolvie* 



A part of our design in this Journal, is, occasionally to give extracts 
from English publications of merit, which from their expense or other 
t^auses, are not likely to be found in the hands of our readers generally. 
We transfer to this number, a passage in a speech lately made by Lord 
BrouohaM) in the House of Lords, m an appeal, where an indecorous 
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attack had been made upon the judicial capacity of Lord Glsi^leb, the 
judge who had decided the case below. We are free to admit, that we 
have never been among the unqualified admirers of Lord Brougham. 
As Chancellor, he fell short of qualification for the duties of his office ; 
and as a statesman, we have always regarded him, as deficient in 
that thorough uprightness, that consistent, manly directness, without 
which, no talents, however splendid, nor any accomplisments, how- 
ever varied, can command perfect respect. We confess, however, 
that nothing of his which we have yet read, has inspired us with 
more interest, than the remarks which make our extract. In 
splendor of diction, in high, refined, and matured sentiment, in re- 
flective wisdom, we know not where they are surpassed. The closing 
remarks of our extract, are peculiarly applicable to the Judiciary in 
this country. In the tasteless spirit of a false liberty, we have lorn 
from the Bench, all that " decent drapery" which elsewhere serves 
to save it from irreverent invasion. The salaries of our Judges, have 
been reduced, till they are now scarce so great as those which, else- 
where, are paid a menial. The Judicial tenure is abridged as though 
the Judicial character, of necessity, became dishonest by the ex- 
ercise of Judicial office. The power of protection from contempt, 
taken away, even, from the Judiciary of the Union. Independence, 
dignity, power, state — all, destroyed. We are constantly reminded, 
in its regard, of what Burke said of sans culottes France. The 
pleasing illusions which make power gentle, and obedience liberal ; 
which incorporate into official intercourse the sentiments which 
beautify and soften private society, are dissolved. The decent dra- 
pery of life, is rudely torn off. The superadded ideas, furnished 
from the wardrobe of a moral imagination, which the heart owns, 
and the understanding ratifies, as necessary to cover the defects of 
our naked shivering nature, and to raise it to dignity in our own esti- 
mation, are exploded as a ridiculous, absurd, antiquated fashion. 

God knows, we are not insensible to the low standard of judicial 
qualifications which prevails, too generally, about us : nor, of the yet 
lower standard of judicial manners, reaching sometimes, to cities 
which boast their Athenian refinement. We hope that we may stop 
here; that judicial integrity is invulnerable even where a wound is not 
fatal ; we mean, that judicial patronage, and judicial respect is, as 
yet, but mrely bestowed to unfitness, and through favouriteism, or 
through fear. These things we see. Every one feels them. All 
reflective men deplore them. They deplore them, because it would 
seem as if with every year the standards were getting lower : and 
yet more, because in all these respects, the Bar will ever be in keeping, 
and in sequence with the Bench. But if the Bench is to be reformed, 
it will not be by want of decent respect to it; by ferocity, by hs^wking 
and tearing, and flinging at it. The profession must take a position 
of dignity and self respect; and by first showing that it knows what 
the Bar owes the Court, teach the Bench its duty to the Bar. Let 
the better portion of the Bar, do this, with firmness, with fearlessness, 
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and if needs be, with seventy, but at the same time, dutifully, and 

respectfully we venture to predict that the Bench, will soon be 

brought to respect itself, the profession, and the common trust of 
both, THE interests committed to them. 

Lord Brougham's remarks are as follows : 

" Now my Lords, having disposed of those cases, it is fit that I 
should state an impression upon my mind, connected with the 
name of the most learned and venerable judge whose opinion I have 
just cited, I mean my Lord Glenlee, who has given a very concise, 
but a most correct and well grounded, judg?nent in this case, agreeing 
in every respect with that which your Lordships have now affirmed, 
and distinctly applying itself to the principal and main ground of the 
present affirmance. There never was upon any bench, in any coun- 
try, a more reverend, a more able, a more learned judge. He is a 
man thoroughly imbued with the most profound, extensive, and mas- 
terly knowledge of all the jurisprudence of his own country, and of 
all the general principles upon which all systems of jurisprudence are 
grounded. .He is a man whose knowledge is not confined to the 
jurisprudence of Scotland, or even to law in general, but he is one of 
the most profound scholars in all the most difficult branches of sci- 
ence to which the human faculties can be applied. I know that he 
has passed his days and his nights in those profound, most difficult, 
and most sublime investigations ; I know that there exists not within 
the bounds of this country at this moment a man so deep a mathe- 
matician (I mention it to his honour) as he has been all his life in the 
horse subsecivae of his judicial profession ; I know that up to this last 
month, from direct communication with that learned judge, his mind 
is as vigorous and as entire as it was forty years ago. 

" My Lords, I stand here to perform an act of justice, and of strict 
justice only, in giving vent to these sentiments of my mind. If there 
be any man who knows Scotch law better than I do, — if there be 
any man of any age, of any amount of experience, of any extent of 
inquiry, in any other place, whd from his own personal observation 
has found Treason to look down upon Lord Glenlee, to raise himself 
above him, and hold that he, this observer, is entitled to pass sentence 
upon the state of the faculties of that most able, most learned, and 
most venerable judge, — if any such person knows science so pro- 
foundly, — if any such person is so much better versed in Scotch law 
than the humble individual who now deems it his duty, and his pain- 
ful duty, to address your Lordships in the performance of an act of 
strict justice alone, — if any such person, in any other place, shall 
have taken upon himelf the office of pronouncing sentence upon the 
continuance or the discontinuance of the judicial capacity of that 
jud^e — all I can say is, to that higher authority, to the superior illu- 
mination of mind, to the greater knowledge of law, to the larger, and 
more full endowment of science of that individual, I shall bow with 
the deference which is due to it from me. But until I am otherwise 
instructed, and until I have lost my memory, and until my faculties 
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are gone, so that I shall no longer know right from wrong, or a 
sound judgment such as this, which your Lordships are now occu« 
pied in affirming with costs, upon the same grounds upon which he 
gave it, — or until I know not how to read a letter written three 
weeks ago upon a scientific topic, or think the writer of that letter 
knew not what he was writint]j, — I am bound to hold by my own 
opinion ; and it is an opinion which I have deliberately formed, and 
which I now without hesitation pronounce. 

** My Lords, an accident prevents your Lordships from having 
laid before you the testimony of other learned judges concurring ia 
the same opinion. I have had correspondence, and very lately, with 
them too ; and my noble and learned friend who immediately pre<* 
ceded me in the highest judicial office in this country was to have 
attended to-day for the express purpose of bearing his testimony, 
much more valuable than mine, to the continuing capacity of these 
learned judges to exercise the judicial office. Having accidentally 
not been present at the hearing of this particular cause, he did not 
think that he ought to come down (and I agree with him, though I 
lament his absence,) to take part in this interlocutory or rather ac- 
cidental appendix to the judgment ; but I have Lord Lyndhurst's 
authority for stating that his Lordship has been in recent correspon- 
dence with one or two of those learned and reverend judges, that he 
has been in recent correspondence with the chief of that Court, and 
that he gives it as his most decided and deliberate opinion, that the 
great faculties and enlarged mind of that illustrious person, the head 
of the Scottish law, are as 1 have described the others to be. 

" My Lords, it is no light matter to have such things as these fa- 
bricated, and such opinions, if I may dignify them by such a name, — 
things which merit no such respectable appellation — to have such 
matter (to give it no more offensive name) vented, and vented in 
high places. Much depends upon the fancies of men, — much upon 
their casual impression : promulgate the notion that the mind of the 
soundest man in England who is called upon to deliver judgment is 
gone, or is going, — ^I will venture to say, be it the soundest that ever 
inhabited the frail tenement of a human body, provided age has come 
upon that body, there will not be wanting people to fancy, and even 
very honestly to believe, that they see symptoms of failure. I have 
seen it over and over again in private, when I happened to know 
that there was not the slightest foundation for it, because the party 
survived years and years in the full possession of his faculties. 

" But, my Lords, it is no light matter to have judicial character 
carped at in such a way ; and God forbid that I should ever live to 
see the day in this country when the conduct of judges should be 
attacked otherwise than in the manner that the laws and constitution 
of the realm have provided for its being attacked, namely, an address 
by both Houses of Parliament ; that is the legal remedy, — that is the 
proper mode. What avails it to the independence of the bench, the 
most important of all the benefits which the constitution showers 
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down upon us, — what avails it to the independence of the judicial 
character, that, the law says that a judge shall not be removed during 
his life, and during his good behaviour, if he is to be flung at, if he is 
to be attacked, if he is to be held up to the derision and contempt, 
more unbearable than public hatred and scorn itself, as one who has 
survived his intellects, and who sits upon the bench that he can no 
longer adorn, in order that by neglecting his judicial duties, by filling 
the place which an abler and fitter man ought to occupy, he may 
have a pretext for receiving the public money in consideration of a 
duty which he no longer has the capacity to perform ? I had rather 
at once be impeached, — I would rather hold up an arraigned hand at 
your Lordships bar, where I could defend myself, and where I could 
appeal to your Lordships for justice, which I know I should have, — 
than I would submit to be the butt of such shafts, and the victim of 
such attacks. 

" My liOrds, I have filled the highest judicial oflice in this country 
for a longer period of time than any man now living. Had my 
noble and learned predecessor, who filled it so much longer, the late 
Lord Eldon, been alive, I should not have been the person to deliver 
these sentiments before your Lordships. No man better knew than 
he the great faculties and extraordinary merits of those learned and 
reverend persons ; but he is now taken from us,- and the duty de- 
volves upon me, which I have now painfully performed before your 
Lordships, except that no man ought ever to feel any pain while he 
knows that he is consientiously discharging an important duty. It 
is your Lordships bounden duty, as you have now and then to reverse 
the judgments of the Court below, — as you have occasionally to 
diflfer from those learned judges, — (and you have always respectfully 
expressed that difference of opinion, and always reluctantly altered 
their judgments,) — so it is your bounden duty, as it is your special 
and your precious privilege, to defend, to sustain, to protect those 
learned judges when you know that they are so foully, falsely, and 
most unjustifiably assailed. I have received a letter from Lord 
Lyndhurst, begging that I would make known his entire coincidence 
of opinion widi me. We have talked over the subject repeatedly." 
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CRITICAL NOTICES. 

A variety of engagemento not strictly Editorial, but which in the outset of our TubMcE" 
tion, have necesearily fallen upon the Editors, have prevented the insertion of our notices 
of recently published works. It will, hereafter, be part of our plan, to give an impartial 
criticisni upon the difierent works pertaining to the Law, concurrently with their pubhca* 
tioo. In the mean time we take A^retro»peetive glance at two or threei as coming from 
members of our own Bar. Editors. 

Opinions of the Attorneys General of the United States ^ from the he- 
ginning of the Government, to March 1st, 1841, taken from Official 
Documents, transmitted to Congress, &c. &c. &c. Published under the 
inspection of Henry D. Gilpin. Washington City. Blair & Rives, 
1841. 2 vols. 8vo. 

It would perhaps have heightened the interest of this publication,^ 
had its Editor been able to preface each opinion with a short state- 
ment of the facts upon which the opinion was given. We are aware, 
however, that in many of the earlier cases, the want of historical 
record has rendered this not practicable ; and the circumstance is 
less important, as throughout the book, the opinions themselves fre- 
quently state all the facts requisite to elucidate the argument. The 
very copious index, referring to the acts of Congress, Treaties, &c., 
also obviates, in a considerable degree, the circumstance we 
speak of* 

The work is an interesting one, and every way a fitting monu- 
ment to the reputations of the distinguished men who have succes- 
sively filled the Attorney Generalship of the United States. On 
comparing the numbers of opinions given in the later administrations, 
with those during the same term of time, in the earlier, one is for-> 
cibly impressed by the increase of labour which, in late years, hasr 
fallen to thi? department of Government. There is scarcely aay 
subject in the whole, and very varied range of Executive action, on 
which the opinion of the Attorney General does not appear, latterly, 
to have been requested. Mr. Gilpin's own opinions accordingly 
form a considerable portion of the second volume; and wejare happy 
to remark that they bear most creditable comparison with those of 
his predecessors. Of the same character, we have understood, were 
his arguments in the Supreme Court of the United States. 

We should regret the circumstance which might induce Mr. Gil- 
pin, a second time to leave the walks of private practice ; but if 
political events should again give public affairs to his friends, there 
are few among them, we are sure, who would fill, so acceptably, 
the legal department of the cabinet. 

Differing— widely — (as most of this Bar does) from Mr. Gilpin in 
political sentiment, there is no member of it, we think, who would 
not pay a cordial tribute to his professional character, and to the 
refinement of manners which always lends it grace. 
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€!€tses, chiefly relating to the Criminal and Presentment Law, re- 
served for consideration, and decided by the Twelve Judges of Ireland, 
from May, 1822, to November, 1840, By Robert Jebb, Esquire, Bar- 
rister at law. First American edition, with references. By Jonrr 
William Wallace. Philadelphia; T. & J. W. Johnson, 1842. 

The Editor has not favonred us with a copy of this book ; and we are indebted for the 
following notice of it, to the last number of the (Boston) Americax Jurist. 

*' The contribution to our somewhat scanty stock of criminal law 
reports, for which we are indebted to the judicious publishers of this 
and the two volumes which precede it, under the title of British Crown 
Cases, is peculiarly acceptable. The present volume, especially, has 
such further claim to the attention of' the profession, as it is entitled 
to from the name, no less than the care and labour, of a responsible 
American editor, by whom both the authority of the cases, and their 
accuracy as reports, aro vouched. The idea of going to Ireland for 
criminal law will probably seem more absurd to some of our readers, 
than was that of looking to the Irish Chancery for equity law, before 
the publication of the first Irish equity cases; but we can assure such, 
that they will find these reports well worthy of their careful attention 
and consideration. We have only to add, that Mr. Wallace's ex- 
ertions to make the book a good one, have been well seconded by 
the publishers, who have made it a very handsome one." 

Laws of the Commonwealth of Pennsylvania, from the 14fii day xf 
October 1700. Republished under the authority of the Legislature, 
with notes and references. Vol. viii. Jamies Kay & Brother, 1842. 

This volume is in continuation of the series well known as Smith 
& Reed's Laws. It is published by direction of a recent act of our 
Legislature. The volume now printed, extends over the sessions of 
1822-3, 1823-4, and 1824-5, and will be followed by other volumes 
bringing the series down to this date. " No act,'' according to the 
preface, is ''excluded as obsolete, 4anless temporarv in its nature; 
and none considered as repealed by implication only, except in the 
most obvious cases.'* Having had occasion to refer to this volume 
with some care, since its publication, we are happy to say, that it 
appears to us to be executed with judgment and fidelity. Appended 
to the sections of the different laws, are notes of the judicial de-^ 
cisions upon the matter of the section, and being, apparently, selected 
with care, they will prove, of course, of considerable value in elu- 
cidating the meaning of the Iaw« We ho|>e that the series will be 
'equally well completed 

j| Practical Treatise of the Law of Evidence, and Digest of Proof s 
in Civil and Criminal Procedings. By Thomas Starkie, Esq. of the 
Xnner Temple, oae of her M ajesty^s Counsel. The seventh American^ 
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from the third London edition, with references to American decisions^ 
and to the English Common Law and Ecclesiastical Reports, by 
Be5jami5 Gerhard : together with the notes to former editions 
of Theron Metcalf. In 3 vols. T. & J. W. Johnson, Philadelphia, 
1842. 

Seven American editions of Starkie on Evidence, annotated and 
edited by diflerent gentlemen, fully attest that the merits of the 
book have passed In Judicatam, The edition from which this of 
Mr. Gerhard's is printed, has been extensively revised by Mr. 
Starkie himself, and has just issued from the press of London. It 
appears to be, in several respects, an improvement on the former 
work ; and taken in connexion with the copious, learned, and really 
valuable notes of Mr. Gerhard, may safely be called the most com- 

1»LETE AND CONVENIENT BOOK WHICH NOW EXISTS ON THE SUBJECT OP 

Evidence. Mr. Gerhard, in his avant-propos, states that he has 
bestowed much labour upon his new edition ; and the statement will 
receive a ready credence, when it is observed, that the mere names 
of the American cases cited, extend over forty-seven pp. super- 
royal 8vo., arranged in double columns of brevier type. The labour 
of the Editor must have been immense ; and as the notes extend over 
the whole range of American decisions, and are characterized by 
equal fidelity, conciseness, and perspicuity, we make no doubt 
that Mr. Gerhard's annotations are the matured and wellZconsidered 
work of successive years. After some examination of this edition, 
we give to the work, our cordial approval ; including in the com- 
mendation, our friends the Messrs. Johnson, who appear to have done 
their duty in the matter, as handsomely as either Mr. Starkie, his 
editor, or their readers should desire. 

Condensed Repdrts of Cases Decided in the High Court of Chancery 
in England, Edited by E. D. Ingraham, Esq., Vol. xiii. Containing 
the cases decided by Lord Brougham and Lord Cotenham, Lard 
Chancellors; Sir John Leach, Sir Charles C, Pepys, and Lord Lang" 
dale. Master of the Rolls, and Sir Lancelot Shadwell, Vice Chancellor. 
New York, Gould, Banks & Co. 1842, pp. 612. 

It is a matter of notoriety, we believe, that since the surrender by 
Lord Lyndhurst, of the great seal in 1829, the wool-sack has not 
(until the late return of Sir Robert Peel,) been occupied by men 
worthy of the great fame of most of the English Chancellors. How- 
ever splendid as an orator, Lord Brougham was mischievously de- 
ficient in capacity for the high office to which (contrary to the advice 
of his friends,) he acceded in 1829; and after having driven Sir Ed- 
ward SuGDEN and other lawyers from practice in his Court, was 
effectively forced to resign the seals, while his own party was yet 
in power. His decisions will accordingly never carry with them 
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great weight of authority. The same remark iff applicable — though 
in a less degree, — to his contemporaries in Chancery office. 

Mr. Ingraham, in this volume, has selected, with great judgment, 
all the cases in the second volume of Russel & Mylne, and the 
second of Mylne & Craig, which are worthy of being preserved ; 
and the decisions of any value are' thus presented to the profession in 
a manner more acceptable, we think, than they would have been 
by a reprint of the Reports at large. 

This publication, which has now reached its thirteenth volume, is 
one of much practical value; and offers to the profession in this 
country, whatever is important in the recent English and Irish Chan- 
cery decisions, at a cost vastly less than that for which the originals 
can be imported. 

History of Charles VIIL, King of France. By Count Philip db 
Sbgur, Lieutenant General, Peer of France, &c. &c. &c. Trans^ 
lated by Richard R. Montgomery, 2 vols. 12mo. Philadelphia, Her- 
man Hooker, 178 Chesnut-street, 1842. 

We are not unmindful that as a general thing, the concern of a 
Law Journal, is with Law Books. Where, however, as in this case, 
one of our brotherhood, mid the grave duties of Professional toil, 
indulges so successfully in the resources of cultivated taste, we may 
claim the benefit of the deviation, so far at least, as to call attention 
to his elegant labour. Our friend, the Commissioner for Louisiana, 
has given the public an acceptable possession in this translation; and 
has even added to the value of the original by an historical essay of 
his own. We may not, in this place, say all that we might of Mr. 
Montgomery's book ; we mention it principally as connected with 
another subject, more nearly connected with the profession. 

Of all Pothier's celebrated works, the only one, we believe, which 
has been translated into English, is the Traite des Obligations ; and 
though we deprecate any thing like the subversion of our Common 
Law's venerable wisdom, by too general an introduction of the Con- 
tinental Jurists, we think that a few of Pothier's other treatises might, 
be presented, with good service, in a native dress. Few persons 
are so competent by a knowledge of the original language, to trans- 
late them correctly, as Mr. Montgomery. We suggest the matter 
for his consideration. The Traite des contrats delouages Maritimes; 
du contrat d^ assurance; du pret d la grosse aventure, are, all of 
them, excellent compends ; and treating, as they do, of a branch of 
the law, which is essentially the same in all parts of the world, would, 
if well translated, be scarce less useful in our own Courts, than they 
have long been in the commercial Courts of Europe. 
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SELfiCTBD CASES FROM 3 HARRISOlf'S ff« J. REFORtS. 

Bills of Exchange. — Promissory Notes and Bills of Exchange 
continue to be negotiable after they have come to maturity. Cum- 
berland Bank vs. Hann, 222, 

But subject to all equities and liable to every legal defence which 
existed between the original parties. lb. 

DebL — At Common Law, an action of debt will not lie on a decree 
of a Court of Equity for the payment of money, Mulock vs. Mulock, 
184. 

Domicile, — The residence required in the laws of this State to en- 
title a person to vote at an election, means his fixed domicile or 
permanent home ; and is not changed or altered by his occasional 
absence, with or without his family, if it be animo revertendiy and a 
residence in law once obtained, continues without intermission until 
a new one is gained. Cadwalader vs. Howell & Moore, 138. 

Evidence, — Notes and checks, payable to order, and taken up by 
the drawer, are not evidences of money due to him from the person 
to whom they had been given, unless accompanied with proof, shew- 
ing on what account they had been given. Bunting vs, Allen, 299. 

Landlord and Tenant, — No action can be maintained for tLse and 
occupation, where the relation of landlord and tenant does not 
exist. And that relation does not exist where the defendant enters 
upon land under a contract of purchase and sale, or for a deed. 
Brewer vs. Admrs. of Conover, 214, 

M9rtgage. — A suit pending in Chancery, tipon a portgage for a 
foreclosure, is no bar to an action at law on the bond accompanying 
the mortgage. Such a plea will be stricken out. Coperthwaite vs. 
Dummer, 258. 



SELECTIONS FROM SIXTEEIT PETERS* REPORTS. 

Instructions of the Court to the Jury. — In trials at law, while it is 
invariably true that decisions on the weight of the evidence belongs 
exclusively to the jury, it is equally triw that whenever instructions 
upon evidence are asked from the Court to the jury, it is the right 
and duty of the former to judge of the relevancy, and by necessary 
implication, to some extent upon the certainty and definitiveness of 
the evidence proposed. Irrelevant, impertinent, or immaterial state- 
ments, a Court cannot be called upon to admit as the ground work 
of instructions ; it is bound to take care that the evidence on which 
it shall be called upon to act is legal, and that it conduces to the issue 
on behalf of either the plaintiff or the defendant. Roach vs. Hulings, 
319. 

Jurisdiction. — It has often been decided that the sum in con- 
troversy in a suit is the damages claimed in the declaration. If the 
plaintiff shall recover less than five hundred dollars, it cannot affect 
the jurisdiction of the Court ; a greater sum having been claimed in 
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his writ. But in such case the plaintiflT does not recover his costs; 
and at the discretion of the Court he may be adjudged to pay costs. 
Gorden vs. Lurgest, 97. 

The damages claimed by a plaintiff in his suit, give jurisdiction to 
the Court whether it be an original suit in the Circuit Court of the 
United States, or brought there by petition from a State Court. lb. 

In order to give the Supreme Court jurisdiction under the 26th 
section of the judiciary act of 1784, which authorizes the removal of 
a case by writ of error or appeal from the highest Court of a State 
to the Supreme Court of the United States, in certain cases it must 
appear on the record itself to be one of the cases enumerated in that 
section, and nothing out of the record certified to this Court can be 
taken into consideration. Fulton, et. al. vs. M'Affee, 149. 

Landlord and Tenant. — The relation of landlord and tenant in 
nowise exists between the vendor and vendee, and this is especially 
the case when a conveyance has been executed. Watkins vs. Hol- 
man, 25. 

Tlzxe^.— Taxation is a sacred right, essential to the existence of 
government ; an incident of sovereignty. The right of legislation 
is coextensive with the incident, to attach it upon all persons and 
property within the jurisdiction of a State. But in our system there 
are limitations of that right. There is a concurrent right of Legis- 
lation in the States and in the United States, except as both are re- 
strained by the Constitution of the United States. Both are restrained 
by express prohibitions in the Constitution ; and the States by such 
as are reciprocally implied, when the exercise of the right by a State 
conflicts with the perfect ^execution of another sovereign power dele- 
gated to the United States. That occurs when taxation by a State 
acts upon the instruments, and emoluments, and persons which the 
United States may use and employ as necessary and proper means 
to execute their sovereign power. The government of the United 
States is supreme within its sphere of action. The means necessary 
and proper to carry into effect the powers in the Constitution are in 
Congress. Dobbins vs. The Commissioners of Erie county, Penn* 
153. 



DECISIONS IN BANKRUPTCY. 

Where a devise has been made to a Bankrupt and accepted by 
him, it is a fraud upon his creditors for him to disclaim or renounce 
it, and the Court will compel him to do all acts necessary to perfect 
his title to the devised estate. Ex parte Henry U. Fuller^ Circuit 
Court U. S. Massachusetts, 5 L. R. 210. 

An estate was devised unconditionally to A and his sister; Sub- 
sequently to this, but before the will had- been admitted to probate, 
A, fifed- his petition to be declared' a Bankrupt. Held, that the estate 
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SO devised, became the property of the assignee appointed in Bank- 
ruptcy, so that he might sell and convey the same as a part of the 
Estate of A. ibid. 

If a debtor voluntarily aid a creditor in taking his property upon 
a writ of attachment, or in perfecting an attachment previously in- 
complete, it is an act of Bankruptcy within the meaning of the statute. 
Fisher, et. al. vs. Currier, et al.C.C.U. S. Boston Ins. 42. 5 L.,R.217. 

Where the partners of a firm are insolvent, and there is sufficient 
ground for a decree in bankruptcy against any member of tli^ firm, 
the decree will go against all the members of the firm, and all the 
joint and separate property of the partners will pass to the assignee. 
— ib. 

A voluntary petition for a decree of Bankruptcy cannot be with- 
drawn and further proceedings stayed, after a decree of Bankruptcy 
has been made, without the concurrence of all those whose interest 
may be aflfected. 

It seems that the assent of the assignee to such a course is not 
always necessary. John Gile's case, D. C. Vermont, 5 L. R. 224. 

The pendency of a suit at law is not a bar to a petition by the cre- 
ditor, proceeding in invitum, on a distinct and independent demand. 

Thus, where certain creditors sued out writs of attachment against 
a debtor, and afterwards petitioned that he be decreed a bankrupt, 
it was held, that it was not necessary for the suits at law to be with- 
drawn, until it was determined whether the petition could be sustained. 

It seems, that a trader who has withdrawn from business, may be 
proceeded against in invitum, as a bankrupt, upon debts which were 
contracted while he was actually in trade. Everett and others vs. 
Derby. District Court, U. S. Maine. 5 L. R. 225. 



Mtpottff oi itUBtsi in Munkvuptts- 

District Court of the United States, Massachusetts, June, 1842, at 

Boston, In Bankruptcy. 

Fisher and others vs. Currier and another. 

If a debtor voluntarily aid a creditor in taking his prpperty upon a writ of attachment, or 
in perfecting an attachment previously incomplete ; it is an act of bankruptcy within the- 
meaning ofthe statute. 

Where the partners of a firm are insolvent, and there is sufficient ground for a decree of 
bankruptcy against any member ofthe firm, the decree will go against all the members of 
the firm, and all the jomt and separate property ofthe partners will pass to the assignee. 

Under the circumstances of this case, it was held, that an act of bankruptcy had been, 
committed by a member of a firm, and a decree was passed against all the members ofthe 
firm. 

This was a petition to have Gilman Currier and Hambleton E. 
Smith, of Boston, copartners,*under the style of Currier and Smithy 
declared bankrupts. Three acts were relied upon by the petitioners 
as constituting acts of bankruptcy. 1. The willingly procuring cer- 
tain attachments to be made March 17^ 1842. 2. The fraudulent 
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transfer of notes as collateral security to prefer a particular creditor, 
March 7, 1842. 3. A similar transfer, May 4, 1842. Evidence 
was introduced on both sides as to these points. 

The facts in the case sufficiently appear in the opinion of the Court, 

William Gray for the petitioners. 

Benjamin R. Ctirtis for the respondents. 

Sprague J. This is a petition to have Currier and Smith declared 
bankrupts. It is resisted on the ground that they have committed no 
act of bankruptcy. One act relied upon by the petitioners is an at- 
tachment or rather attachments, of all the stock in trade of the re-, 
spondents, made on the 19th of March last, on two writs, one in favor 
of Benjamin Smith, the father ; and the other in favor of Benjamin 
Smith, junior, the brother of Hambleton E. Smith, one of the respon- 
dents. There is some discrepancy in the testimony; but I think the 
following facts are proved. Currier and Smith are now, and were, 
on the 19th of March, insolvent. They had been previously pressed 
for means to meet their engagements, and Currier had gone to Maine 
for the purpose of collecting debts. During his absence, the pressure 
upon the firm increased, and it is testified by Wells, their clerk, that 
they appeared to be in embarrassed circumstances. The appearances 
of embarrassment were such as to attract the attention of Mr. Froth- 
ingham, who was, or assumed to be the agent of Benjamin Smith, 
who was absent at his home in Duxbury. Frothingham asked Smith, 
the respondent, what was the matter. He said they were " terribly 
short.'* A conversation ensued, in which Frothingham asked him if 
Currier and Smith did not still owe his father and brother ; to which 
he answered in the affirmative, and Frothingham told him he should 
cause attachments to be made immediately in their favour ; to which 
Smith made objection, but handed him one of the three notes on 
which the attachments were made, and copies of the two others 
which Frothingham immediately carried to Mr. Curtis, and pro- 
cured two writs upon which the attachments were immediately 
made. Frothingham had no other authority to make these attach- 
ments, than " a general authority, given by Benjamin Smith a year 
or two before, to keep an eye to his interests here." Mr. Curtis in- 
structed Frothingham, that the actions might be maintained if the 
plaintiffs should ratify them before any other attachment should be 
laid, and advised him to send to Duxbury immediately to obtain their 
ratification. This was after two o'clock. On the same day, Smith, 
the respondent, wrote to his father to come to Boston and " take 
care of himself, or secure himself:" and the father came the next 
morning and ratified the proceedings of Frothingham. Frothingham 
did not write or send to the father. Benjamin Smith, junior, was 
absent at sea, and has not returned, nor been informed of the suit 
commenced in his behalf. Currier returned from Maine on the 20th 
of March. The actions were entered at the April term of the Com- 
mon Pleas in Suffolk. Currier and Smith employed an attorney, 
who entered on adverse appearance ; but a default was entered 
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about the first of May, and judgment on the seventh of that nionth. 
Neither of the respondents have petitioned for the benefit of the 
bankrupt ]aw, and both resist this application. 

The first section of the statute makes it an act of bankruptcy for 
a debtor to " willingly or fraudulently procure his goods and chattels 
to be attached." If a debtor voluntarily aid his creditor in taking 
his goods and chattels upon a writ by way of attachment, or in per- 
fecting an attachment previously incomplete, he must be deemed to 
have willingly procured his goods and cnattels to be attached, within 
the meaning of the statute. 

There are two things done by Hambleton E. Smith, of very grave 
import : fit^st, the delivery of the note and copies of notes to Froth- 
ingham ; and second, writing to his father to come and secure him- 
self. 

The first is proved by Frothingham, who is a witness for the 
respondents, and who alone knows the attending circumstances. 
His testimony therefore, is very material. He says that appearances 
were such as to excite his suspicions, and on the 17th of March, he 
asked Hambleton E. Smith what was the matter. And he replied, 
they were terribly short; and in answer to another question, he said, 
that they still owed his father and brother; — and upon further in- 
quiry as to ways and means,' — Frothingham was so convinced of 
their great embarrassment that he told Hambleton E. Smith that he 
should make attachments for the father and brother before he went 
to dinner. Hambleton E. Smith said, " oh no, we can borrow ; we 
can get along ;" that it would be the breaking of them up, and would 
ruin them, and they could borrow. Further conversation ensued, in 
which Frothingham again said he should put an officer into the store, 
and Hambleton E. Smith objected and protested, Frothingham told 
him, if he would show him any thing to ^Iter his opinion he would 
alter it. Smith did not ; but delivered to Frothingham the note and 
copies of notes, which he wanted for the sole and avowed purpose, 
of making attachments, and which he carried immediately to Mr. 
Curtis, and caused the writs to be made. At what point of time the 
note and copies were delivered, and what was then said we are not 
distinctly informed, for, in the first deposition given by Mr. Frothing- 
ham, which purports, in answer to the 12th interrogatory, to state 
all that was said and done between him and Smith, no mention is 
made of this most material fact, — and, in answer to the third cross- 
interrogatory, he testified, that he had. stated fully all that passed 
between him and Hambleton E. Smith. It was not until his second 
deposition was taken, and the question was pointedly put to bim» 
whether Hambleton E. Smith handed him copies of notes, that the 
feet was disclosed by him. And it further appears, that Frothing- 
ham learned from Hambleton E. Smith the amounts of the debts due 
to the father and brother, and that Hambleton E. Smith had no 
knowledge that Frothingham had any agency or authority whatever 
from the father. 
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In answer to a question by the respondent's counsel, whether H. 
E. Smith gave the note and copies willingly ; he replied " not very 
willingly ;" and to a cross-interrogatory, he said, that the reason he 
said so, was, that Smith was not willing he should take the step he 
did ; and refers to his former depositions for the facts on which he 
made that statement. Now, considering the position which Mr. 
Frothingham occupies, as the son-in-law of Benjamin Smith, the 
father, and one who has voluntarily commenced process for securing 
to him and his brother-in-law a priority, and having a natural anxiety 
to accomplish that purpose ; and considering that he omitted in his 
first deposition to state the fact of his receiving the note and copies ; 
and considering also, the testimony of Baker as to his declarations, 
touching the letter written by Smith to his father, and Frothingham's 
naked denial of such declarations, and his denial of knowledge who 
wrote the letter to the father, coupled with the fact, that Mr. Curtis 
advised him to send to the father immediately, arid that he did not, 
but Smith, the son, did, — we are irresistibly led to the conclusion, 
that his wishes are strongly on the side of the respondents, and that, 
while he has testified truly, in answer to direct and specific inquiries, 
he has been reserved as to matters adverse to the respondents, and 
not drawn out by pointed interrogatories. 

Now, from the whole testimony in the case, I think it is fairly to 
be inferred, that, whatever may have been the reluctance of H. E. 
Smith in the first instance, to accede to the views of Frothingham in 
having an attachment made, yet that in the end and before Frothing- 
ham left him, he was so convinced or persuaded as to accede to 
those views, and voluntarily to lend his aid to carry them into effect. 
And for that purpose, he delivered him the note and copies, and 
wrote to his father to come and secure himself. His conduct since 
has been in perfect accordance with this view, and calculated to 
secure the priority of his fathei and brother. It is true that the re- 
spondent employed counsel to appear in the actions, but for what 
purpose is left to inference. The debts were not disputed. There 
■could then have been no object but delay ; and what benefit could 
have been anticipated from that is not explained. One of the actions, 
that in favour of B. Smith, jr., was commenced and prosecuted 
without the semblance of authority, and Frothingham testified, that 
H. E. Smith had no reason to believe that he had authority ; yet the 
plaintiff's appearance was never called for, and no objection inter- 
posed to the suit proceeding to judgment without the plaintiff ever 
having authorized its commencement or having knowledge of its 
pendency. Before the ratification of the father, his attachment was 
incomplete. That ratification was procured immediately by the 
active interference of the respondent Smith. I am conirtraited, 
therefore, after a careful consideration of the evidence, to cotne to 
the conclusion, that the aid given by H. E. Smith, in commencing 
and perfecting the attachments, w^s an Hot of bai&ruptcy withiik the 
meaning of the statute. 
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But Currier was absent and had no knowledge of these proceed- 
ings, or of the attachments until his return on the 20th of March ; 
and it is contended, that he cannot be affected thereby, nor his (sepa- 
rate or joint) property taken without his personal agency or default. 
Such is not necessarily the law of partnerships ; and, in order to see 
whether it be so under our bankrupt system, we must recur to the 
statute. The fourteenth section is peculiar, and could not, I think, 
have constituted a part of the bill as originally framed) or been pre- 
pared by the same hand. Its language is dissimilar, and it refers to 
an order as being provided by the act which is not in terms found 
therein. I have had much difficulty in satisfying my own mind, as 
to its true construction in some particulars. But without under- 
taking to determine what may be tne efiect of a mere insolvency of 
a partnership, I think it is clear, that when the partners of a firm are 
insolvent and there is sufficient ground> either upon a voluntary or 
adverse petition, for a decree of bankruptcy against any metnber of 
the firm> it is the intention of the statute that all the joint stock and 
property of the company, and also all the separate estate of each of 
the partners shall be taken. Indeed, the language of the fourteenth 
section is in this respect clear and explicit. But if it were less so, 
still in a case like the present, where the decree of bankruptcy is to 
pass because of attachments of the property of the company, it 
would seem that such property ought to be taken by the assignee^ 
otherwise these very attachments may remain in force, and the pur- 
pose of the law, in pronouncing them an act of bankruptcy, be de- 
feated^ T^he object to be accomplished, being thus settled by the 
statute, the only question that remaitis, is the manner in which it is 
to be attained, that is, the form of the decree. Shall it be against 
both the members of the firm as bankrupts^ or against Smith only as 
a bankrupt, and prononncing the firm to be insolvent, and thereupon 
all the joint and separate property to be taken by the assignee? 
The statute is in this respect by no means clear. But as one at 
least of the prerequisites of the decree is the insdvency of both part- 
ners ; and the ordety which is required in the fourteenth section to 
be " made in the manner provided in the act," must, I think, refer 
to the decree or declaration oi bankrwptcy ^te^crihQA in the first sec- 
tion ; and as the fourth section provides for a discharge of those only, 
who have been declared bankrupts, and by the fourteenth section 
the certificate of discharge is to be " granted or refused to each 
partner as the same would or ought to be if the proceedings had 
been against him alone ;" and as uniformity in the proceedings will 
be thus best preserved, I am of opinion that there should be in this 
case a decree or declaration of bankruptcy egainst botb the re- 
spondents. 

This precludes the necessity of examining the other questions 
which have been discussed at the bar. 

The following decree was thereupon entered. 

" Order and decree. And now it appearing to the Court here. 
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that due notice has been given to all parties and persons in interest 
pursuant to the order of Court, and that on the seventeeijth day of 
March, in the year one thousand eight hundred and forty-two, the 
said Currier and Smith were merchants and partners in trade, and 
that they were then and still are owing debts to the amount of not 
less than two thousand dollars, and that they did th«n and do still 
owe, to the petitioners, debts, amounting in the whole to not less than 
five hundred dollars, and that they were then and still are insolvent, 
and that the said Smith did, on the said seventeenth day of March, 
willingly procure the goods and chattels of the said partners to be 
attached; it is ordered and decreed by the Court that the said Gilman 
Currier and the said Hambleton E. Smith be and they are hereby 
declared and decreed to be bankrupts pursuant to the Act of Con- 
gress, entitled an Act to establish a uniform system of bankruptcy 
throughout the United States, passed August 19, 1841.'** 



PASSED 19th august, 1841. 



Sect. 1. Who shall be voluntary Bankrupts, 
mode of application — who shall be involun- 
tary Bankrupts, how and for what de- 
clared. Proviso as to right to trial by jury. 

Sect. 2. What payments and conveyances 
shall be Void under this act, and the effect 
and consequences of preferences in certain 
cases — certain rights not to be affected. 

Sect. 3. Assignee in Bankruptcy, his ap- 
pointments, rights, powers, and duties 
defined — allowance to Bankrupt. 

Sect. 4. Final Discharge^ when and how 
obtained, .where and lor what denied and 
its eifocts, (Proviso Notices,; (Proviso 
Examination of Bankrupt under oath.) 
Appeal when and how obtained, proceed- 
ings thereon, and effect of verdict. 

Sect. 5. How assets of Bankrupt shall be 
distributed and debts proved, Court to ap- 
point Commissioners. 

Sect. G. Jurisdiction of District Courts in 
Bankruptcy. How to be exercised and 
fees to be regulated. 

Sect. 7. Where proceedings in Bankruptcy 
shall be had, — notice to be given. How 
opposition shall be conducted, — proof of 

Section 1. Be it enacted, &c.. That there be, and hereby is, es* 
tablished throughout the United States a uniform system of Bank- 
ruptcy, as follows : 

All persons whatsoever, residing in any State, District, or Territory 
of the United States, owing debts, which shall not have been created 
in conseuquence of a defalcation as a public officer, or as executor, 
administrator, guardian, or trustee, or while acting in any other fidu- 

* At a subsequent day the respondents demanded a trial by jury. 



debts and contestation thereof, — ^punish* 

raent of false swearing. 
Sect. 8. Jurisdiction of Circuit Court, and 

limitation of actions by or against assignee 

ift Bankruptcy. 
Sect. 9. Howfassignee shall sell, and dispose 

of assets and give bond. 
Sect. 10. How debts shall be collected and 

assets distributed. 
Sect. 11. How assignee may redeem pledges 

and compound debts. 
Sect.^ 12. Condition to second discharge 

under this act. 
Sect. ] 3. How proceedings shall be record* 

ed, fees to be charged by clerk and Com- 
missioners for certain services. 
Sect. 14. Proceedings on partners becoming 

Bankrupt. 
Sect. 15. Deeds Of Lands by assignees of 

Bankrupts, recitals therein, and eifect 

thereof. 
Sect. 16. As to District of Columbia and 

the Territories of the United States. 
Sect. 17. Act to take effect from and after 

1st February, 1842. 
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ciary capacity, (a) who shall by petition, (5)* setting forth, to the besll 
of his knowledge and belief, a list of his or their creditors, their re- 
spective places of residence, (3) and the amount due to each, together 
with an accurate inventory of his or their property, rights, and 
credits, of every name, kind, and description, and the location and 
situation of each and every parcel and portion thereof, (4) verified 
by oath, or, if conscientiously scrupulous of taking an oath, by 
solemn affirmation, apply to the proper court, as hereinafter men- 
tioned, for the benefit of this act, and therein declare themselves to 
be unable to meet their debts and engagements, shall be deemed 
bankrupts within the purview of this act, and may be so declared 
accordingly by a decree of such court, (ft) 

All persons being merchants, or using the trade of merchandize, 
all retailers of merchandize, and all bankers, factors, brokers, under* 
writers, or marine insurers, (c) owing debts to the amount of not less 
than two thousand dollars, shall be liable to become bankrupts within 
the true intent and meaning of this act, and may, upon the petition 
of one or more of their creditors, (8) to whom they owe debts 
amounting in the whole to not less than five hundred dollars, {d) to the 
appropriate court, be declared accordingly, in the following cases, 
to wit : whenever such person, being a merchant, or actually using 
the trade of merchandize, or being a retailer of merchandize, or 
being a banker, factor, broker, underwriter, or marine insurer, shall 
depart from the State, District, or Territory of which he is an inha- 
bitant, with intent to defraud his creditors ; or shall conceal himself 
to avoid being arrested; or shall w^illingly or fraudulently procure 
himself to be arrested, or his goods and chattels, lands or tenements, 
to be attached, distrained, sequestered, or taken in execution ; or 
shall remove his goods, chattels and effects, or conceal them to 
prevent their being levied upon or taken in execution, or by other 
process ; or make any fraudulent conveyance, assignment, sale, gift, 
or other transfer of his lands, tenements, goods, or chattels, credits, 
or evidences of debt : (e) Provided, however, That any person so de- 
clared a bankrupt at the instance of a creditor, may, at his election, 
by petition to such court within ten days after its decree, be entitled 
to a trial by jury before such court, to ascertain the fact of such 
bankruptcy; or if such person shall reside at a great distance from 
the place of holding such court, the said judge in nis discretion, may 
direct such trial by jury to be had in the county of such person's resi- 
dence, in such manner and under such directions as the said court 
may prescribe and give ; and all such decrees passed by such court, 

1 - -   - — - - - ^ ,1 

* The figures refer to the Rules in Bankruptcy in the District Court, Eastern District of 
PeniMylvania. 

a Young's case, ante, 134. 

h As to effect of decree see Cheyney's case, 5 L. R. 19. Mifilin's case, ante 146. Wen> 
throp's case, ante, 7. 

c Everett vs. Derby, 5 L. R. 225. Eden on Bankruptcy, 18. 

d Shouse's case, ante 227. Everett vfl. Derby, 5 L. R. 225. Eden 42. 

^Pousand Garwood, ante 160. Breneman, ante 183. Shouse, ante 227. Fisher, et al 
Y8. Currier, ante 270. Eden 18 to 39. 
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and not so re-examined, shall be deemed final and conclusive as to 
the subject matter thereof. 

Section 2. Be it further enacted, That all future payments, secu« 
rities, conveyances, or transfers of property, or agreements made or 
given by any bankrupt in contemplation of bankrupcy, and for the 
purpose of giving any creditor, endorser, surety, or other person any 
preference or priority over the general creditors of such bankrupt^ 
and all other payments, securities, conveyances, or transfers of pro- 
perty, or agreements made or given by such bankrupt, in contem- 
plation of bankruptcy, to any person or persons whatever, not being 
a bona fide creditor or purchaser for a valuable consideration, 
without notice, shall be deemed utterly void, and a fraud upon this 
act ; and the assignee under the bankruptcy, shall be entitled to claim, 
sue for, recover, and receive the same as part of the assets of the 
bankrupt; and the person making such unlawful preferences and 
payments, shall receive no discharge under the provisions of this act : 
Promdedf That all dealings and transactions by and with any bank- 
rupt, bona fide made and entered into more than two months before 
the petition filed against him, or by him, shall not be invalidated or 
aiTected by this act : Provided^ That the other party to any such 
dealings or transactions had no notice of a prior act of bankruptcy, 
or of the intention of the bankrupt to take the benefit of this act* 
And in case it shall be made to appear to the court, in the course of 
the proceedings in bankruptcy, that the bankrupt, his appiicatiou 
being voluntary, has subsequent to the first of January last, or at 
any other time, in contemplation of the passage of a bankrupt law, 
by assignment or otherwise, given or secured any preference to one 
creditor over another, he shall not receive a discharge unless the 
same be assented to by a majority in interest of those of his creditors 
who have not been so preferred : And provided also, That nothing in 
this act contained shall be construed to annul, destroy, or impair any 
lawful rights of married women or minors, or any liens, mortgages, 
or other securities on properties, real or personal, which may be 
valid by the law of the states respectively, and which are not incon- 
sistent with the provisions of the second and fifth sectionsof this act.(/) 

Section 3. (g) And be it further enacted. That all the property and 
rights of property, of every name and nature, and whether real, per- 
sonal or mixed, of every bankrupt, except as is hereinafter provided, 
who shall by a decree of the proper court be declared to be a bank- 
rupt within this act, shall, by mere operation of law, ipso facto, from 
the time of such decree, be deemed to be divested out of such bank- 
rupt, without any other act, assignment, or other conveyance what- 
soever ; and the same shall be vested, by force of the same decree, 
in such assignee as from time to time shall be appointed by the proper 
court for this purpose ; which power of appointment and removal 

. , , , J . I II — -I ^, 

/ Ex parte Smith, ante 149. Cheyney*8 case, 5 L. R. 19. Eden on Bankruptcy, 264. 

g Cheyney'scase. Foster's case, ante, 7, 5 L.R. 55. Mellor's case. ante. 135. Ben- 
nett's case, ante 145. Tower's do. ante 209. Gram's case, 5 L. R. 11. Leppein, assignee, 
ante 223. Fuller's case, 5 L. R. 210. 
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such court may exercise at its discretion, toties quoties; and the assign 
nee (36, 37, 38) so appointed shall be vested with all the rights, titles» 
powers, and authorities to sell, manage, and dispose of the same, and 
to sue for and defend the same, subject to the order and direction of 
such court, as fully, to all intents and purposes, as the same were 
vested in, or might be exercised by, such bankrupt before or at the 
time of his bankruptcy declared as aforesaid ; and all suits in law or 
in equity then pending, in which such bankrupt is a party, may be 
prosecuted and defended by such assignee to their final conclusion^ 
in the same way and with the same eflect, as they might have been 
by such bankrupt ; and no suit commenced by or against any as- 
signee shall be abated by his death or removal from office, but the 
same may be prosecuted or defended by his successor in the same 
office : Provided, however,{h) That there shall be excepted from the 
operation of the provisions of this section the necessary household 
and kitchen furniture, and such other articles and necessaries of such 
bankrupt as the said assignee shall designate and set apart, having 
reference, in the amount, to the family condition and circumstances 
of the bankrupt, but altogether not to exceed in value in any case the 
sum of three hundred dollars ; and, also, the wearing apparel of such 
bankrupt, and that of his wife and children ; and the determination 
of the assignee in the matter shall, on exception taken, be subject to 
the final decision of said court. (15) 

Section 4. (19) And be it further enacted. That every bankrupt 
who shall bona fide surrender all his property and rights of property, 
with the exception before mentioned, for the benefit of his creditors, 
and shall fully comply with and obey all the orders and directions 
which may from time to time be passed by the proper court, and 
shall otherwise conform to all the other requisitions of this act, (33) 
shall (unless a majority in number and value of his creditors, who 
have proved their debts, shall file their written dissent thereto) be en- 
titled to a full discharge from all his debts, to be decreed and allowed 
by the court which has declared him a bankrupt, and a certificate 
thereof granted to him by such court accordingly, upon his petition 
filed for such purpose ; (19) such discharge and certificate not, how- 
ever, to be granted until after ninety days from the decree of the 
bankruptcy, nor until after seventy days' notice in some public 
newspaper, designated by such court, to all creditors who have 
proved their debts, and other persons in interest, to appear at a par- 
ticular time and place, to show cause why such discharge and cer- 
tificate shall not be granted; at which time and place any such 
creditors, or other persons in interest, may appear and contest the 
right of the bankrupt thereto : Provided, That in all cases where 
the residence of the creditor is known, (38) a service on him personally, 
or by letter addressed to him at his known usual place of residence, 
shall be prescribed by the court, as in their discretion shall seem 

h Vilas' case, 5 L. R. 17. Williams' ease, ante 219. Grant's caae, 5 li. R, U« Gden 
on Bankruptcy 387. 
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proper> having regard to the distance at which the creditor resides 
from such court. (19, 28, 29) And if any such bankrupt shall be 
guilty of any fraud or wilful concealment of his property or rights of 
property, or shall have preferred any of his creditors contrary to the 
provisions of this act, or shall wilfully omit or refuse to comply with 
any orders or directions of such court, or to conform to any other 
requisites of this act, or shall, in the proceedings under this act, 
admit a false or fictitious debt against his estate, he shall not be en^ 
titled to any such discharge or certificate ; nor shall any person, 
being a merchant, banker, factor, broker, underwriter, or marine 
insurer, be entitled to any such discharge or certificate, who shall 
become bankrupt, and who shall not have kept proper books of ac*- 
<2ount, after the passage of this act ; nor any person who, after the 
passing of this act, shall apply trust funds to his own use ; Provided, 
That no discharge of any bankrupt under this act shall release or dis^* 
charge any person who may be liable for the same debt as a partner, 
joint contractor, endorser, surety or otherwise, for or with the bank- 
rupt. And such a bankrupt shall at all times be subject to examina*- 
tion, orally or upon written interrogatories, (17, 18) in and before 
such court, or any commission appointed by the court therefor, on 
oath, or, if conscientiously scrupulous of taking an oath, upon his 
solemn aflirmation, in all matters relating to such bankruptcy, and 
bis acts and doings, and his property and rights of property, which, 
in the judgment of such court, are necessary and proper for the pur- 
poses of justice; and if in any such examination he shall wilfully and 
corruptly answer, or swear, or affirm falsely, he shall be deemed 
guilty of perjury, and shall be punishable therefor in like manner as 
the crime of perjury is now punishable by the laws of the United 
States ; and such discharge and certificate, when duly granted, shall 
in all courts of justice, be deemed a full and complete discbarge of 
all debts, contracts, and other engagements of such bankrupt, which 
are provable under this act, and shall be and may be pleaded as a 
full and complete bar to all suits brought in any court of judicature 
whatever, and the same shall be conclusive evidence of itself in 
favour of such bankrupt, unless the same shall be impeached for 
some fraud or wilful concealment by him of his property, or rights 
of property as aforesaid, contrary to the provisions of this act, on 
prior reasonable notice specifying in writing such fraud or oonceaif 
ment ; and if, in any case of bankruptcy, a majority, in number and 
value, of the' creditors, who shall have proved their debts at the time 
of hearing of the petition of the bankrupt for a discharge as hereiup 
before provided, shall at such hearing file their written dissent (5, 20) 
to the allowance of a discharge and certificate to such bankrupt, or 
if, upon such hearing, a discharge shall not be decreed to him, the 
bankrupt may demand a trial by jury upon a proper issue to be di- 
rected by the court, at such time and place and in such manner as 
the court may order ; or he may appeal from that decision, at any 
time within ten days thereafter, to Uie circuit court next to be hel4 
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for the same district, by simply entering in the district conrt, or with 
the clerk thereof, upon record, his prayer for an appeal. The appeal 
shall be tried at the first term of the circuit court after it be taken, 
unless for sufficient reason, a continuance be granted ; and it may 
be heard and determined by said court summarily, or by the jury, at 
the option of the bankrupt ; and the creditors may appear and object 
against a decree of discharge and the allowance of the certificate, 
as hereinbefore provided. And if upon a full hearing of the parties, 
it shall appear to the satisfaction of the court, or the jury shall find, 
that the bankrupt has made a full disclosure and surrender of all his 
estate, as by this act required, and has in all things conformed to the 
directions thereof, the court shall make a decree of discharge, and 
grant a certificate, as provided in this act. 

Section 5. And be it further enacted, That all creditors coming in 
and proving their debts under such bankruptcy, in the manner here- 
inafter prescribec', the same being bona fide debts, shall be entitled 
to share in the bankrupts property and eflects, pro rata, without any 
priority or preference whatsoever, except only for debts due by such 
bankrupt to the United States, and for all debts due by him to persons 
who, by the laws of the United States, have a preference in con- 
sequence of having paid moneys as his sureties, which shall be first 
paid out of the assets ; and any person who shall have performed 
any labour as an operative in the service of any bankrupt shall be 
entitled to receive the full amount of the wages due to him for such 
labour, not exceeding twenty-five dollars: Provided, That such 
labour shall have been performed within six months next before the 
bankruptcy of his employer ; and all creditors whose debts are not 
due and payable until a future day, all annuitants, holders of bot- 
tomry and respondentia bonds, holders of policies of insurances^ 
sureties, endorsers, bail, or other persons, having uncertain or con- 
tingent demands against such bankrupt, shall be permitted to com6 
in and prove such debts or claims under this act, and shall have a 
right, when their debts and claims become absolute, to have the 
same allowed them ; and such annuitants and holders of debts pay- 
able in future may have the present value thereof ascertained, under 
the directions of such court, and allowed them accordingly, as debts 
in presenti ; and no creditor or other person, coming in and proving 
his debt or other claim, shall be allowed to maintain any suit at law 
or in equity therefor, (2) but shall be deemed thereby to have waived all 
right of action and suit against such bankrupt ; and all proceedings 
already commenced, and all unsatisfied judgments already obtained 
thereon, shall be deemed to be surrendered Uiereby ; and in all 6ases 
where there are mutual debts or mutual credits between the parties, 
the balance only shall be deemed the true debt or claim bKetweeH 
them, and the residue shall be deemed adjusted by the set off; (92) 
all such proof of debts shall be made before the court decreeing th^ 
bankruptcy, or before some commissioner appointed by the court for 
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that purpoBQ ; (9) 10, 1 1) but such court shall have full power to set 
aside and disallow any debt, upon proof that such debt is founded in 
frauds imposition, illegality, or mistake ; and corporations to whom 
any debts are due may make proof thereof by their president, 
cashier, treasurer, or other officer, who may be specially appointed 
for that purpose ; and in appointing commissioners to receive proof 
of debts, and perform other duties, under the provisions of this act, 
the said court shall appoint such persons as have their residence in 
the county in which the bankrupt lives. 

Sections 6. (A) And be it further enacted. That the district court in 
every district shall have jurisdiction in all matters and proceedings in 
bankruptcy arising under this act and any other act which may 
hereafter be passed on the subject of bankruptcy ; the said jurisdic- 
tion to be exercised summarily, in the nature of summary proceedings 
in equity; and for this purpose the said district court shall be deemed 
always open. (1) And the district judge may adjourn any point or 
question arising in any case in bankruptcy into the circuit court for 
the district, in his discretion, to be there heard and determined ; and 
for this purpose the circuit court of such district shall also be deemed 
always open. And the jurisdiction hereby conferred on the district 
court shall extend to all cases and controversies in bankruptcy arising 
between the bankrupt and any creditor or creditors who shall claim 
any debt or demand under the bankruptcy ; to all cases and contro- 
Tersies between such creditor or creditors and the assignee of the 
estate, whether in office or removed ; to all cases and controversies 
between such assignee and the bankrupt, and to all acts, matters, 
and things to be done under and in virtue of the bankruptcy, until 
the final distribution and settlement of the estate of the bankrupt and 
the close of the proceedings in bankruptcy. And the said court shall 
bave full authority and jurisdiction to compel obedience to all orders 
«nd decrees passed by them in bankruptcy, by process of contempt and 
■other remedial process, to the same extent the circuit courts may now 
4o in any suit pending therein in equity. (Z) And it shall be the duty 
of the district court, in each district, from time to time, to prescribe 
suitable rules and regulations and forms of proceedings in all matters 
of bankruptcy ; which rules, regulations and forms shall be subject 
to be altered, added to, revised, or annulled, by the circuit court of 
the sanoe district, and other rules, and regulations, and forms sub- 
stituted therefor ; and in all such rules, regulations and forms it shall 
be the duty of the said courts to make them as simple and brief as 
practicable, to the end to avoid all unnecessary expenses, and to fa- 
cilitate the use thereof by the public at large. And the said courts 
^hali, from time to time, prescribe a tariff or table of fees and charges, 
lo be taxed by the officers of the court or other persons for services 
yndel' this act, or any other on the subject of bankruptcy ; which 
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feed shall be as low as practicable, with referencie to the nature and 
character of such services, (m) (32> 34) 

Section 7. And be it further enacted, That ail petitions (1, 5) by 
any bankrupt for the bekiefil of this act, and all petitions by a creditor 
against any bankrupt under this act> and all proceedings itk the case 
to the close thereof, shall be had in the district court within and for 
the district in which the person supposed to be a bankrupt shall 
reside, or have his place of business at the time when such petition 
is filed, except where otherwise provided in this act. - And upon^ 
every such petition, notice thereof shall be published in one or more 
public newspapers printed in such district, to be designated by such 
court, at least twenty days before the hearing thereof; (1, 2) and all 
persons interested may. appear at the time and place where the hear- 
ing is thus to,be had,' (6) and show cause, if any they have, why the 
prayer of 'the said petitioner should not be granted ; all evidence 
(30, 31) by witnesses to be used ih all hearings before such court 
ishall be Under oath, or solemn affirmation when the party is con<- 
scienliousiy scrupulous of taking an oath, and may be oral or by 
deposition, taken before such court, or befoi^e any commissioner (9) 
appointed by such coutt, or beforfe any disinterested State judge of 
the State in which the deposition is taketa ; and all proof of debts or 
other claims, (10, 11, 12, 13) by creditors entitled to prove the same 
by this act, shall be under oath or solemn affirmation as aforesdid> 
before such court or commissioned appointed thereby, or before some 
disinterested State judge of the State where the creditors live, in 
such form as may be prescribed by the rules and regulations herein* 
before authorized to be tnade and established by the courts having 
jurisdiction in bankruptcy. But all such proofs of debts and other 
claims shall be opened to contestation (16) in the proper couft having 
jurisdiction over the proceedings in the particular case iki bank^* 
ruptcy ; and as well the assignee as the creditor shall have a right to 
a trial by jury, (31) upon an issue to be directed by such court, to 
ascertain the validity and amount of such debts or other claims ; and 
the result therein, unless a new trial shall be granted, if in favour of 
the claims, shall be evidence of the validity and amount of ^ch 
debts or other claims. And if any person or persons shall falsely and 
Corruptly answer, swear or affirm, in any hearing or on trial of any 
matter, or in any proceeding in sutsh court in bankruptcy, or before 
any commissioner, he or they shall be deemed guilty of perjury> and 
punishable therefor in the manner and to the extent provided by hiw 
for other cases. 

Section 8. And be it further enacted. That the circuit court within 
and for the district where the decree of bankruptcy is passed, shall 
have concurrent jurisdiction with the district court of the same district 
of all suits at law and in equity, which mtiy and shall be brought by 
any assignee of the bankrupt against any person or persons claiming 
«n adverse interest, or by such person against such assignee, touching 

m Greaves* case, 5 L. R. 25. 
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any property or rights of property of said bankrupt transferrable to, 
or vested in» such assignee ; and no suit at law or in equity shall, in 
any case be maintainable by or against such assignee^ or by or against 
any person claiming an adverse interest, touching the property and 
rights of property aforesaid, in any court whatsoever, unless the same 
shall be brought within two years after the declaration and decree 
of bankruptcy, or after the cause of suit shall first have accrued. 

Section 9, (n) And be it further enacted, That all sales, transfers, 
and other conveyances of the assignee, (23) of the bankrupt's pro* 
perty and rights of property, shall be made at such times and in such 
manner as shall be ordered and appointed by the court in bankruptcy f 
and all assets (25) received by the assignee in money, shall within 
sixty days afterwards be paid into the court, subject to its order re» 
spotting its future safe-keeping and disposition; (26) and the court 
may require of such assignee a bond, (14) with at least two sureties, 
in such a sum as it may deem proper, conditioned for the due and 
faithful discharge of all his duties, and his compliance with the orders 
and directions of the court ; whicb bond shall be taken in the name 
of the United States, and shall, if there be any breach thereof, be 
sued and suable, under the order of such court, for the benefit of the 
creditors and other persons in interest. 

Section 10. And be it further enacted. That in order to ensure a 
speedy settlement and close of the proceedings in each case in bank* 
niptcy, it shall be the duty of the court to order and direct a collec- 
tion of the assets, and a reduction of the same to money, and a 
distribution thereof, at as early periods as practicable consistently 
with a due regard to the interests of the creditors; and a dividend 
and distribution (21^ 27) of such assets as shall be collected and re** 
duced to money, or so much thereof as can be safely so disposed of, 
consistently with the rights and interests of third persons having ad* 
verse claims thereto, shall be made among the creditors who nave 
proved their debts, as often as once in six months from the time of 
the decree declaring the bankruptcy ; notice of such dividends and 
distribution to be given in some newspaper or newspapers in the 
district, designated by the court, ten days at least before the order 
therefor is passed ; and the pendency of any suit at law or in equity, 
by or against such third persons, shall not postpone such division 
and distribution, except so far as the assets may be necessary to sa- 
tisfy the same ; and all the proceedings in bankruptcy in each case 
shall, if practicable, be finally adjusted, settled, and brought to a 
close, by the court, within two years after the decree declaring the 
bankruptcy. And where any creditor shall not have proved his 
debt until a dividend or distribution shall have been made and de* 
elared, he shall be entitled to be paid the same amount, pro rata, out 
of the remaining dividends or distributions thereafter made, as the 
other creditors have already received, before the latter shall be en- 
titled to any portion thereof. 

n Vila's case. Habnlen's case, ante 10. 
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Section IL (24) And be it further enacted. That the assignee shaU 
have full authority^ by and under the order and direction of the 
proper court in bankruptcy^ to redeem and discharge any mortgage 
or other pledge, or deposit^, or lien upon any property, real or per-^ 
sonal, whether payable in presenti or at a future day, and to tender 
a due performance of the conditions thereof. And such assignee 
shall also have authority, by and under the order and direction of 
the proper court in bankruptcy, to compound any debts or other 
claims or securities due or beionginff to the estate of the bankrupt ; 
but no such order or direction shall be made until notice of the ap- 
plication is given in some pubic newspaper in the district, to be 
designated by the court, ten days at least before the hearing, so that 
all creditors and other persons in interest may appear and show 
cause, if any they have, at the hearing, why the order or direction 
should not be passed. 

Section 12« And be it further enacted, That if any person who 
shall have been discharged under this act shall afterward become bank- 
rupt, he shall not again be entitled to a discharge under this act, unless 
his estate shall produce (after all charges) sufficient to pay every 
creditor seventy-five per cent, on the amount of the debt which shall 
have been allowed to each creditor. 

Section 13. (7) And be it further enacted. That the proceediugs 
in all cases in bankruptcy shall be deemed matters of record ; but 
the same shall not be required to be recorded at lar^e, but shall be 
carefully filed, kept, and numbered in the office of the court, and a 
docket only, or short memorandum thereof, with the numbers, kept 
in a book by the clerk of the court ; and the clerk of the court, for 
affixing his name and the seal of the court to any form, or certifying 
a copy thereof, when required thereto, shall be entitled to receive, as 
compensation, the sum of twenty-five cents, and no more. And no 
officer of the court, or commissioner, shall be allowed by the court 
more than one dollar for taking the proof of any debt or other claim 
of any creditor or other person against the estate of the bankrupt $ 
but he may be allowed, in addition, his actual travel expenses for 
that purpose. 

Section 14. (o) And be it further enacted. That where two ormoro 
persons, who are .partners in trade, become insolvent, an order may 
DC made in the manner provided in this act, either on the petition of 
such partners, or any one of them, or on the petition of any creditor of 
the partners ; upon which order all the joint stock and property of 
the company, and also all the separate estate of each of the partners* 
shall be taken, excepting such parts thereof as are herein excepted ; 
and all the creditors of the company, and the separate creditors of 
<each partner, shall be allowed to prove their respective debts ; and 
the assignee shall also keep separate accounts of the joint stock or 
property of the company, and of the separate estate of each member 
thereof; and after deducting out of the whole amount received by 

• fid^a oD BankmptGy 61. 
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sach assigneeSi the whole of the expenses and disbursements paid by 
them, the nett proceeds of the joint stock shall be appropriated to pay 
the creditors of the company, and the nett proceeds of the separate 
estate of each partner shall be appropriated to pay his separate cre- 
ditors ; and if there shall be any balance of the separate estate of any 
partner after the payment of his separate debts, such balance shalF 
be added to the joint stock, for the payment of the joint creditors ; 
and if there shall be any balance of the joint stock, after payment of 
the joint debts> such balance shall be divided and appropriated to and 
among the separate estates of the several partners, according to their 
respective rights and interests therein, and as it would have been if 
the partnership had been dissolved without any bankruptcy ; and the 
sum so appropriated to the separate estate of each partner shall be 
applied to the payment of his separate debts ; and tne certificate of 
discharge shall be granted or refused to each partner, as the same 
would or ought to be if the proceedings had been against him alone 
under this act; and in all other respects the proceedings against 
partners shall be conducted in the like manner as if they had been 
commenced and prosecuted against one person alone. 

Section 16. And be it further enacted. That a copy of any decree 
of bankruptcy, and the appointment of assignees, as directed by the 
third section of this act, shall be recited in every deed of lands, be- 
longing to the bankrupt, sold and conveyed by any assignees under 
and by virtue of this act ; and that such recital, together with a cer* 
tified copy of such order, shall be full and complete evidence bbth of 
the bankruptcy and assignment therein recited, and supersede the 
necessity of any other proof of such bankruptcy and assignment to 
validate the said deed ; and all deeds containing such recital, and 
supported by such proof, shall be as eflectual to pass the title of the 
bankrupt of, in, and to the lands therein mentioned and described 
to the purchaser, as fuHy, to all intents and purposes, as if made by 
such bankrupt himself immediately before such order. 

Section 16. And be it further enacted, That all jurisdiction, power, 
and authority conferred upon and vested in the district court of the 
United States by this act, in cases in bankruptcy, are hereby con- 
ferred upon and vested in the circuit court of the United States for 
the District of Columbia, and in and upon the supreme or superior 
courts of any of the Territories of the United States, in cases of 
bankruptcy, where the bankrupt resides in the said District of Co- 
lumbia, or in either of the said Territories. 

Section 17. And be it further enacted. That this act shall take 
effect from and after the first day of February next. 

JOHN WHITE, 
Speaker of the House of Representatives^ 
SAM'L. L. SOUTHARD, 
President of the Senate pro tempore* 

Approved, August 19, 1841. 

JOHN TYLER- 
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The Bankrupt Law has no doubt become familiar to most of our 
subscribers, and its publication now, might seem supererogatory. 
But as it is the only act of general concernment, in which w^e are 
interested enacted by the first regular session of the twenty-seventh 
Congress, and as the publication of the Laws passed by Congrega, as 
well as those of, the State Legislature is one of our objects, we were 
induced to believe its insertion in our present number, would not be 
objectionable. The references to the Decisions already made upon 
its various provisions by the several District and Circuit Courts of 
the U. S- and to the Rules adopted in this District, may prove ser- 
viceable to such as have not yet had occasion to refer to them. 

The practical application of the Bankrupt Law, has showa 
that most of the objections which were raised on its first appearance, 
were entirely groundless. The Courts of the United States, guided 
by a desire to carry out the intention of Congress in passing the act, 
have adopted a Practice calculated to relieve the unfortunate but 
honest debtor, from the weight of obligations, which before pre* 
vented the application of his talents and energies to the improvement 
of his condition, and deprived him not only of all hope, but of the 
means of satisfying them. 

Over One Thousand applications have been made in this District ; 
the greater number of which have been found proper objects of tho 
beneficial provisions of the Act. 

There seems to be a degree of diversity in various DistriotSt as to 
the Costs, which should be removed if possible. 



Communications for the Journal, may be left with Mr. E. W, 
David, No. 12 State House Row ; with the Publisher, No. 24 Arch 
Street ; or at 100 Arch Street. Those sent by mail may be directed 
to the " Pennsylvania Law Journal,*' Philadelphia, 
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(Continued from page 248) 

No. 173. 
Ex parte Hoskin* 

This Court will not discharge a petitioner in Bankruptcy from airost mider a ea. m. 
issued by a State Court, unless sucFi petitioner be actually in attendance on the Court or 
otherwise entitled to privilege. This rule applies even after the party has been decreed a 
bankrupt,* 

HosKiN, after having been decreed a bankrupt, was ar- Statement, 
rested bv one of his creditors on a ca. sa, from one of the State 
Courts ; and not being able to give bond was thrown into 
prison, where he still remained. 

It did not appear that the creditor had proved his debt 

Mr. M'Call stated the facts to the Court, and a rule 
having been granted to shew cause why the prisoner should 
not be discharged from arrest, Mr. M^Cail, on the hearing 
of the rule, argued as follows : 

This Court, by the act of Congress, has "jurisdiction in?^'^*^^* 
all matters and proceedings in Bankruptcy,'' (section 6.)^[herale, 
The case, therefore, falls within the control of the Court. 
Is it a case where the Court should exercise its control ? 
The prisoner is a petitioner in this Court. He is from time 
to time asking its assistance. He is constantly called on to 
obey its orders. His property, by a decree of the Court, 
has passed to an assignee, and it is the prisoner's duty to 
collect and deliver it over. He is about to petition for a 
final discharge, and if opposed he must collect testimony, 
and confer with counsel. How can he do any one of these 
things when strictly confined in prison ? Is he to come out 
daily on a habeas corpus, and be attended at every step by 
the Marshall ? By the decree, his property has been taken 
from him, or he may have had none. How is he to pay 

 I I trnf^t^F^^  ■^»^»^»  ^— ,^■..^  ■-^-  ■■»■-.. I. ■»  ■»  »■   II — — ^^ 

*Thi8 case was argued some months ago, and before the passaffeoftheactof Julyl2th, 
1842, *' to abolish Imprisonment for Diht and to punish Fraudiuent Debtors." In con« 
iequence of the strength of Mr. M' Call's argument, the Court took time to think 
of the subject ; and gave a written opinion only a day or two since. Of course, since the 
passage of the act referred to, the question is less likely to arise; but the decision may 
prove interesting out of Peonsylyaoift, and an opinion prevail! toal the act itself may not 
be of long contmuance. 

Vol. L— No. 19. 37 
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Ez parte for these writs and this daily attendance ? But suppose the 
°^"'^' pfttitionftr should be arrested at a distance from here, say at 
Pittsburgh, where he may have gone. How then? He 
can't be discharged as a bankrupt there, because it is not his 
residence; (§ vii.)and how possibly can he take the steps requi- 
site to obtain a discharge here. The Bankrupt act wnll itself 
MrM*Call,b<^come bankrupt by such a construction. It cannot perform 
for the rule, what it engages to do. These considerations are so obvious 
that Judge Irwin {United States vs. Dobbins, Law Reporetr, 
vol. V. p. 81,) and Judge Sprague {matter of WintJirop, id. p. 
24,) have decided that applicants for the Bankrupt act, are not 
liable to arrest. In the former case the petitioner had not 
even obtained a decree. The other case much resembled 
this. We ask then, with Judge Sprague, ^^ shall the creditor, 
after the bankrupt has been by law absolutely disabled ^om 
paying this debt, be permitted to use an instrument to coerce 
payment, when there is no reason to doubt that the bankrupt 
has acted in good faith, and will be entitled to his discharge 

PROM THIS VERY DEBT." 

J. W. Against the rule, it was said by John W. Wallace, 

Sdiwt^e^'^^^ if the point was to be decided by striking a balance 
rule. between opposite inconveniences, the prisoner would not 
be discharged. In the first place, there was no danger, 
of many persons being arrested after they have filed their 
petitions for the act. Till the time of the decree, the debtor's 
property was liable, and would be taken in preference to his 
person, (ex parte Bennet, ante. p. 145) After the decree, exe- 
cution of every sort was without practical value. Even if 
arrested, the insolvent's Bond, — the Bread Law, — the dis* 
charge by the Insolvent Law, all came to work speedy 
. relief, and still more, the creditor could not prove his debt 
under the bankruptcy, without abandoning his execution, 
(section 5 Bankrupt act.) The inconvenience in deciding 
the other way was greater and more practical. A debtor 
meaning to abscond, but dreading an execution, filed his 
petition, which he meant never to prosecute. A decree 
could not be had, nor his property divested, for twenty 
days, during which time he was safe from arrest. When 

the twenty days have expired, the debtor was wherever 

he chose to be. This construction would allow any man to 
set State process at defiance. The Bankrupt act 'was not 
less an act for security than for relief After the discharge, 
the debtor was protected from his creditors, but till the 
discharge the Bankrupt act aimed to protect the creditors 
from their debtor; and if it was a question between an oc- 
casional inconvenience to a debtor, and frauds upon nu- 
merous creditors, the Court would decide in favour of the 
numerous creditors. The argument in ex parte Winthrop, 
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was founded in error. A ca. sa. was mare than a means of Ex parte 
compelling satisfaction. It was, itself, satisfaction — theil^flUl.. 
highest known to the law. Nor did it appear that the debtor 
would be discharged. That was to postulate the whole 
question. 

If the Court could discharge from State process, it could 
only do so on condition that the bankrupt surrender himself 
in case he don't obtain a final discharge. Otherwise the 
Court gave to a decree on a petition an effect which the act 
accorded only to a discharge. Could not the Court then 
make the condition effective by requiring security ? That 
would protect the creditor and yet give the debtor summary 
relief. The matter might be regulated by a general rule. 
To that he would have no objection.* {Cur advisari vulL) 

His Honour, [MS.] The great respect entertained by me 
for the opinion of the Courts whose decisions have been His Honor, 
cited by the counsel for the petitioner, has induced me to Oct. i9th. 
hesitate in deciding this question, and to doubt the correct- 
ness of my own judgment which tended to a different con- 
clusion ; subsequent examination and reflection have, how- 
ever, only strengthened the opinion which I entertained at 
first; and the decisions cited, not being authoritatively bind- 
ing on me, I cannot submit to them against the convictions 
of my own judgment. 

The petitioner has, on his own application, been decreed a 
bankrupt ; but no other or final decree has been made by the 
Court, The first section of the act of the 19th of August, 
1841, provides that " all persons whatsoever," residing in 
any State, District, or Territory of the United States, owing 
debts which they are unable to pay, and which have not 
been contracted in certain specified capacities, who shall 
present a petition containing prescribed statements and de- 
tails, shall be declared bankrupts, and be so declared by the 
decree of the Court. 

The effect of this decree is to divest all the property and 
rights of property out of the bankrupt, and to vest the same 
in an assignee to be appointed by the Court, for the equal 
benefit of all the creditors ; and thus protect it against any 
future judgment or execution against, or transfer by, the 
bankrupt. Whether this decree be obtained on the petition 
of the debtor, or (as it may be in certain cases) on the ap- 
plication of his creditors, it affects only the property of the 
bankrupt and not his person. The proceeding is thus far for 
the benefit of the creditors and not for the debtor. The fourth 
section of the act provides that any bankrupt who shall, 
bona fide, surrender all his property and rights of property, 

and otherwise comply with the provisions of the law, shall 

^1^^— — ^-^— ^— i— ^-^— ^__^^^.^.^^^.^____^ -■^^^-^^-^—^————^——^—^— 

* The case of Dudley, pott, decides that the District Court has no power to 
contral State process. Still the suggestion is applicable to United States procese. 
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Ex partd b6 entitled to a discharge from all his debts, to be decreed 
HosgiiT. ^ ^^^ Court which declared him a bankrupt ; but this dis- 
charge is not to be granted until ninety days after the decree 
ol bankruptcy, nor until seventy days notice to his creditors, 
who have proved their debts, or other parties in interest to 
show cause why such discharge should not be granted. 
HU Honor •^'^^ it cannot be obtained if the bankrupt has been guilty 
Oct. i9th/of any fraud or wilful concalment of property or rights of 
property, or has preferred any of his creditors over others. 
Contrary to the provisions of that act — or has wilfully omit- 
ted or refused to comply with any order or direction of the 
Court — or admitted a false or fictitious debt against his 
estate — or being a merchant, factor, broker, underwriter, or 
marine insurer, has not kept proper books of accounts after 
the passage of the act— nor if after passing the act he has 
applied trust funds to his own use. 

It is evident from a comparison of these sections, that 
a discharge from the debts, does not follow as a consequence 
from the decree of bankruptcy. A man who has committed 
a fraud — has concealed his property— or preferred one ere- 
ditor over another, maj% even on his own application, be 
decreed a bankrupt; but he will not, if this be proved, be 
<5ntitled to a certificate and final discharge. The creditors 
may at any time before the final hearing urge these objections 
against him ; and they are allowed at least ninety days from 
the decree of bankruptcy to produce their proofs. In this 
case that time has not yet expired ; and for aught that appears 
to the Court, the creditors may, when the proper time ar- 
rives, be able to show that the petitioner has committed one 
or more of the prohibited offences* 

As to the objection that the petitioner cannot if confined 
in prison appear and obey the orders of the Court, or submit 
to examinations either before the Court or a Commissioner 
when required to do so, it is a sufficient answer to say, that 
ft ^Vrit of habeas corpus will, at any time, be awarded, re- 
quiring the keeper of the prison to produce him in Court or 
before the Commissioner when such examination may be 
desired. ^ 

It is to be recollected that the plaintiff in the execution 
has not, either by proving his debt or otherwise, made him- 
self a party to the proceeding in bankruptcy: if he had done 
so, the consequence might perhaps have been different ; but 
as the petitioner claims his discharge solely on the ground 
that he has been decreed a bankrupt, I am of opinion that 
he has failed to establish his right to it, and, consequently, 
ihftt bis petition be Dismissed. 

[Se6 ftnte, ex parte MirrLiir, p. 146. Rep.] 
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Kn the (Rivmit <Sourt. 

No. 165. 
In the matter of Irwiite. 

The second proviso, in the second section of the Bankrupt law, is to be read, as if 
pointed thus, " In case it shall be made to appear to the Court, in the course of the pro- 
ceedings in bankruptcy, that the bankrupt, his appUcation being voluntary, has, sub- 
sequent to the first day of January last, or at any other time in contemplation of the 
passage of a Bankrnpt law, by assignment or otherwise, given or secured any preference,'* 
&,c.i he shall not receive a discharge, &c. 

Irwine, having been decreed a bankrupt, his discharge 
was opposed on the ground that on the 15th June 1841, fj© Statement. 
had made a general assignment, containing a preference. 
[The exception, in point of fact, alleged, that the preference 
had been made " in contemplation of the passage of the 
Bankrupt law," but there was no evidence of this, beyond 
the mere assignment, and the question was discussed on ge- 
neral grounds.] 

The right to the discharge depended upon the construction 
of the second proviso, in the second section of the Bankrupt 
act. This section, — (the part material unpunctuated,) reads 
thus : " And in case it shall be made to appear to the Court, 
in the course of the proceedings in bankruptcy, that the 
bankrupt, his application being voluntary, has, subsequent to 
the first day of January last or at any other time in con^ 
temptation of the passage of a Bankrupt laxoy* given a pre- 
fernce, &c., he shall not be discharged except with the assent 
of a majority in interest of the unpreferred creditors. 

The question was, whether the part in italics, should be 
pointed thus, has, subsequent to the first day of January last 
or at any other time, in contemplation ; or thus, has, sub- 
sequent to the first day of January last, or at any other time 
in contemplation, &;c. Jf the former way, then, of course, 
the preference in this case would bar a discharge, though 
it had not been made in contemplation of the passage of a 
Bankrupt law ; while, if the passage were to be read the 
latter way, it would be no bar, unless the preference had 
been made in contemplation of the passage of the act. As 
printed in several copies, the pointing was thus, " has, sub- 
sequent to the first day of January last, or at any other time, 
in contemplation," &c., which of course, did not make the 
mere assignment, a bar. 

The question was started sevnral weeks ago, when Judge 
Randall said, that although his first impression had been 
the same as that imparted by the printed copies, and, ac- 
cordingly, that a preference subsequent to the 1st of January 
1841, would not be a bar, unless made in contemplation of 
the passage, &c., yet, the more he reflected on the language of 
the act, the more his doubts increased. He therefore wished 
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In the mat' to have the point argued. It was, accordingly, argued, in 
UwiNs. another case, by Mr. St. G. Campbell aginst the right to a 

— discharge, and by Mr. J. A. Phillips, on the other side. The 

Judge gave no opinion, but sometime afterward, said that 
he would prefer to have the case spoken to again, in the 
Oct. 13th. Circuit Court. He accordingly adjourned it, and it now 
came on to be argued. 

Mr. Meredith. In construing a statute, no regard is to 
Mr. Mere- be had to the pointing. Neither as reported, considered, 
affainst the Passed, or approved, are Legislative bills, pointed. Punctua- 
diacharge. lion is a matter done afterwards by the compositor^ out of 
his own head. It is a matter of fancy, and in regard to 
which, the practice of scarcely any two offices agrees. 
The Court must look at the act as it was passed by Congress, 
— that is to say, without any punctuation ; and give to its 
language, in that state, a judicial interpretation. The lan- 
guage here, is, if the bankrupt has, &c., <' subsequent to the 
first day of January last or at any other time in contempla- 
tion of the passage," &c. Now put a comma, after the word 
** time" only, and the language means, if the bankrupt has, 
at ant time, in contemplation, &c. ; a construction which 
discards, as senseless, a great part of the language of the 

Erovision. If Congress meant '* has, at any time,*' why 
ave they not used that form of expression ? It would be 
shorter, clearer, as comprehensive, and more natural. Con- 
gress does not use this language, and it is therefore to be 
inferred, does not mean what this language conveys. Point 
the language differently, and you give effect to every part 
of the enactment. It then reads, '' subsequent to the first 
day of January last, (or at any other time in contemplation 
of the passage of a Bankrupt act,)* &c. By this mode of 
punctuation, alone, can effect be given to the whole passage. 
It being the duty of the Court to interpret the statute, from 
itself, it does not import us to consider whether or not, this 
manner of punctuation will carry out the sense which in a 

Political view, we may deem to have been that of Congress, 
'he Court will not speculate on that subject. The Court 
would observe, likewise, that the fact of a preference did 
not inevitably debar a bankrupt from a discharge, it did so, 
only where his application was voluntary, and where he 
could not obtain the assent of a majority of his unpreferred 
creditors, to his final certificate. The provision therefore did 
not destroy the general object of the law. The proceedings in 
invitum, — the only proceedings which had ever existed in 
any system of Bankruptcy but that of our last law — were 
left undisturbed. The permission to make an application 
voluntarily, was a feature entirely new to bankruptcy; it was 

* The parenthesis are the Reporter's. 
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a great privilege to a debtor ; and there was no reason why^"*^®"*** 
it shonld be granted in every case. It was only where aiRwiNs. 

party came into the Court free from any reproach of having 

made a preference, that he could himself insist on the be- 
nefits of a system with whose terms any sort of preference 
was at war. 
Mr. Clarksopt, in favour of the discharge. Mr. Clark- 

The first part of section second enacts, that pre-^^Jj^Jj^J^^ 
ference in contemplation of bankruptcy, shall bar a d is- discharge, 
charge ; but as preferences had probably been made in 
anticipation of the passage of the law, when bankruptcy, 
in its technical sense, could not exist, it is natural to look 
for a provision against preferences made in contemplation of 
the passage of a Bankrupt law. This is exactly what we 
do find in the proviso, if our construction be adopted. The 
opposite construction forces into this provision, an indepcn- 
dant and dissimilar enactment, which is this. If the bank- 
rupt, &c. " has, SUBSEQUENT to the 1st day of January last, 
**** by assignment or otherwise given or secured any pre- 
ference to one creditor over another,'* &c., he shall be barred 
of a discharge. Now this language is general. It extends 
to every preference made or to be made " subsequent, i. e. 
anytime subsequent, to the 1st day of January last; and 
this preference — be it observed — is a bar, no matter in what 
CIRCUMSTANCES or with ivhat PURPOSE it have been made. 
How CAN such a proviso be reconciled with the main and prior 
part of the section, which declares, that after the passage 
of the law, a preference is a bar, only when given DC/* " in 
contemplation of bankruptcy, and for the purpose of giving 
a preference." 

This argument can be eluded but in one way ; viz. by 
saying, that the proviso applies to such preferences only as 
were made between the 1st of January, and the 19th of 
August, the date of the enactment of the law. It is an 
answer to this to say, that no such restriction as this appears 
in the expression ** subsequent to the 1st day of January last," 
and that no words restrictive of the expression are used in 
any other part of the act. But in any event, we still ask, 
what reason can there be, except the " contemplation of the 
passage of a bankrupt law," why a preference made be- 
tween January 1st and August 19th, shall be a bar, while 
a preference before January 1st, is no bar? How senseless 
the enactment is made ! Up to January the 1st, a preference 
is no bar unless made in contemplation of the passage of a 
Bankrupt law. Between January the 1st, and August the 
19th, it is a bar, though not so made. Then again, after 
the 19th, the law changes back, and the preference is no 
bar unless made in contemplation, &c. What reason can 
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In the mat- be assigned why these seven months and nineteen days 
Irwixe. should have been thus distinguished from the time anterior, 
and the time subsequent? The Court is asked to say that 
Congress supposed, that every preference during this time 
MUST have been made in contemplation of the passage of 
the law. But if the words " contemplation of bankruptcy,'* 
used in the first part of the section had, before their introduc- 
Mr. Clark- tion in the act, acquired a settled construction — one under 
vour^of the^'^'^'^ " contemplation" is a question of fact, — how is it that 
discharge, contemplation of the passage of a Bankrupt law, is meant 
to be made an unavoidable conclusion of law. Is it not 
against sense to say, that after the act has passed, "contem- 
plation of bankruptcy is a matter of pure fact — while before 
the act passed — while there was yet the double doubt, 1st, 
Whether a law would pass, and 2d, Whether the party 
would ever be affected by it — that contemplation then, is an 
unremoveable inference of law ? 

Prior to the passage of the Bankrupt law, preferences 
were lawful, even though made in insolvency, and for the 
purpose of giving a preference. The^ were therefore cer- y/ 
tainly lawful when not so made* Can it be, then, that the 
act thus PUNISHES the suffering debtor for an act which was 
lawful when he did it, and which the Bankrupt law so far 
now regards, as not to attempt to disturb. 

The other construction makes the law more severe towards 
a preference made before the passage, than towards one 
after the passage; for one of the latter kind is no bar unless 
made "in contemplation of the bankruptcy, and for the pur- 
pose of giving a preference," while one of the former kind 
(if made between the 1st of January and the passage of the 
act) is a bar at all events. That is to say, the act affixes 
a penalty to a preference made during a time when pre- 
ferences were encouraged ; and takes away the penalty the 
first moment that the only law which discouraged them, 
corses into existence ! ! 

The construction which we contend for, harmonize/ the ^ 

/> different parts of the act. If the preference have been Tnade 

f// ^K^ y^ ^ after the twrnbrupfffy, then as in all cases it must be shewn 
/ / to have been made in contemplation of bankruptcy, so, if 

made before the passage, it must be equally shewn to have 
been made in contemplation of the passage of a Bankrupt law. 
In point of grammar the language of the clause is 
simply ambiguous ; for from the words alone we should be 
entirely unable to tell which meaning was the true one. 
Seeing then, that the language may, grammatically, mean one 
thing precisely as much as the other, the passage is left to be 
interpreted exclusively by the reason and sense of the case ; 
and the considerations already presented, we think decisive 
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in that respect. The whole argument on the other side is, I^n the mat- 
that Congress has not expressed itself with the most energetic Irwine. 

brevity of which the English language is capable. But this 

brevity is not the characteristic of statutory enactment.s. 
On the contrary, the expression used, is more according to 
legal precision than the other way. There is a certain 
manner of specifying and particularizing adopted so gene- 
rally in statutes, that every ear recognizes it as the legisla- Mr. Clark- 
tive style. Wherever a general notion is to be expressed, ^^^'/"fj^Q 
it is not done by a single comprehensive expression, (for discharge, 
that would be too vague and abstract for the specific cha- 
racter of law,) but one particular is first fixed, that a definite 
example may be lodged in the mind, and then that particular 
is enlarged by generalities. This is a style so usual and so 
proper in statutes, that every draftsman adopts it. Thus, 
would the Legislature give a preference to the United States, 
in the case of all persons indebted to it, in any way ? The 
language is, " any revenue officer, or other person hereafter 
becoming indebted to the U. S. by bond or otherwise,^^ (act of 
3d March 1797)- — not that the Legislature meant revenue offi- 
cers more than any other persons, or bond debts more than 
simple contract debts ; for when this objection was made 
{Fisher vs. Blight, 2 Cranch 358,) that if the Legislature had 
meant all persons and all debts, it would have said so, 
the Court, by the Chief Justice, Marshall, sa'd that the two 
expressions were equally appropriate, and that "between 
the two, there is no difTerence of meaning." Does the Le- 
gislature of Pennsylvania make an enactment respecting all 
instruments of writing for the payment of money ? The 
enactment is thus made, " bills, notes, bonds, or other in- 
struments of writing for the payment of money." (Act of the 
28th March, 1835.) So, this very section enacts that nothing 
in the Bankrupt law shall impair ''liens, mortgages, or other 
securities ;" and an example is found even in the proviso 
under consideration : it says, " if the bankrupt, &c. sub- 
sequent to the first day of January last, &c. by assignment 
or otherwise," In fact so usual and so proper is this form, 
that the other — the naked generality — would have been un- 
usual, and less proper ; and we conclude from the general 
practice in this respect, that if the Legislature had intended 
to say, has, at any time, they would have said it in some 
such form as this. The form adopted is the proper legisla- 
tive style of saying, " at any time." The first of January, 
being the beginning of the year, and the time about which 
the passage of the law became probable, the Legislature 
meant no more than to fix that day as a leading date. 
The construction contended for on the other side* is not 

38 
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In the mat- less inelegant than ours; and supposes Congress to have 
Irwiub. ^^^ the extremest condensation of diction. 

Why, for example, did not Congress say, if the bankrupt 

"has, subsequent to the 1st day oi January last, or [has] at 
any other time, in contemplation of the passage of a Bank- 
rupt law, by assignment or otherwise," &c. &c. The in- 
sertion of the word " has" would have presented the sense 
contended for by the opposite counsel : and manifold forms 
exist of presenting the same idea. In placing, in such a 
place, a provision of so severe effect, — one purely arbitrary, 
and discordant with the analogies of the act. Congress 
would have expressed itself clearly. 

On the whole, the passage, under any reading, is inele- 
gant. Our version is inelegant on the side of particularity, 
the besetting sin of statutes. Theirs is inelegant on the side of 
extreme costi veness, — a rare characteristic of legislative style. 
Mr. Dillingham on the same side.* The object of the 
Bankrupt law is to relieve honest but unfortunate debtors 
Mr. Dil- who make a full surrender of their property. The proviso 
remarks " ^^ ^^® second section is in restraint of the general remedy 
inftyorof and in its nature penal. It should, therefore, be construed 
thedia- strictly. The very evil which the law would guard against, 
is the unwillingness of creditors to assent to the discharge 
of their debtors : to require that such assent from any por- 
tion of them should be procured, prior to a discharge, is to 
debar petitioners in a measure from the remedy. The law 
should therefore receive a construction in accordance with 
its general spirit. 

It is easy to comprehend why Congress should have 
guarded against preferences given purposely to anticipate 
and counteract the passage of the law ; but that preferences 
given without such thought or object should be regarded in 
the same light and visited with the same consequences is 
quite incomprehensible. 

It is submitted, that the words of the proviso do not 6all 
for such a construction; that it is opposed to the whole 
spirit and meaning of the law ; and that it is equally opposed 
by every thing in pari materia. 

The words — " If it shall be made to appear to the Court/* 
used in connexion With, — ^' the contemplation of the passage 
of a Bankrupt law," leave no room for argument that the 
motive of the preference, when it bears at all upon its cha- 
racter, it is to be established by proof of some overt Act. 
*' Contemplation" being an operation of the mind, could be 

* For the following report of Mr. Dillingham's able argument, the Reporter 
ia indebted to the politeness of a friend, by whom it was furnished. The dis* 
cussion which the decision has eyoked, must be the apology for reporting the 
arffuraents so much at lar^. Mr. Dillingham's argument was made before Mr. 
' Clarkson's, and the insertion in its present place, was made for the convenience 

of the printer. 
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susceptible of proof, only ty words or actions, indicating thelnth«™a«- 
motive. Wherever the phrase applies, therefore, it is not irwoe. 

used as descriptive of the character of these preferences, in 

and of themselves. In relation to the analogous phrase in 

the first part of the same section, providing for cases " in 

contemplation oj bankruptcy ,* the position that this is a fact 

to be proved affirmatively by the opposing creditor, and not 

a legal presumption, was fully established in Breneman's Mr. Dil- 

case, Penn. Law Journal, 185, and in Potts vs. Ganwod, ib« remarks." 

172. See also the cases there cited, especially Fldgeon vs. in favor of 

Sharp, 5 Taunton, 539, 1 Marsh. 196, S. C, and M*Menomy^^^^ 

vs. Kooseveltf 3 Johns. Ch. Rep. 446. Here we have the pre- ^ ®** 

cedent words — " if it shall be made to appear to the Court," 

— which make an argument a fortiori. There is no pretence 

of any proof in this case, and 1 am instructed to say, if proof 

on the subject be admitted, that the contrary can be clearly 

established, and that the preference was compulsory. 

Again : it having been already shown that the proviso is 
in the nature of a penal enactment, restraining the remedial 
character of the law, it is contrary to every principle in the 
administration of justice, to adopt the construction which 
p-esumes a wrong motive while there is room for any other. 
Fraud is never to be presumed. It cannot be contended 
but that thousands of cases of preference may have occurred 
since the 1st of, January, 1841, when no thought of the pas- 
sage of a Bankrupt law entered the mind of the unfortunate 
debtor. The words are so general as to include every pos- 
sible case of payment of every debt, although contracted 
for 4he necessary subsistence of a petitioner and his family. 
Nay, it is obvious that by far the larger class of preferences 
must necessarily have been without bad motive ; and the 
construction urged, is in effect to repeal the Bankrupt law 
as to every man who has paid a debt since the 1st January, 
1841. Nor is it to be admitted that the passage of the law 
was to be considered as a matter of course after this date. 
Its passage was still very uncertain, and so far from the 
idea being every where rife, in the country (where petitioner 
resides)* it was but little thought of. This is proved by the 
fact that up to this time, from Chester county, with a po- 
pulation of sixty thousand, there are not a dozen ap- 
plicants. 

As a general rule, the grammatical construction is the legal 
construction. To arrive at the reading contended for, the 
Court is asked to change the natural and obvious punctuation 
as we find it in the printed copy of the law, for a theoretical 
and artificial punctuation ; — to strike out the comma between 
ihe phrase — ^''or at any other time"— and the phrase — ^*\n 
contemplation of the passage of a Bankrupt Iaw"-^and to in- 

* The petitioner was from Chester county. 
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In the mat- elude both phrases in a parenthesis ; thus absolutely fencing 
i^V^ out the qualifying phrase from that whieh precedes the pa- 
' renthesis. 

If it be said that we are to construe the law without refe- 
rence to punctuation, it is admitted. Still, the obvious, na- 
tural, common sense meanino; of these words and phrases, 
without points, is to be found in the punctuation furnished by 
the printer or the proof reader, whose especial business it is 
Mr. Oil- ^Q g,yg ii^g natural meaning Upon a question of punctuation, 
remwksi,1nthe lawyer and the legislator may inform himself by con- 
favor of the suiting a practical printer. 'Jhen again, we have the super- 
discharge, vision of the Department, or committee, or father of the bill 
under whose care it was printed. That this was the natural 
reading of the District (.'ourt, is obvious from a passage in the 
opinion (p. 186,9th In. from bottom)inBreneman scase,already 
cited. No one thinks of any thing else until the opposite theory 
is started and that theory rests upon a bare possibility. The au- 
thorities say " that we must adhere to the words of a statute, 
construing them according to their nature and import, in the 
order in which they stand in the act'* — '• according to the 
plain and obvious meaning of the words" " Courts are not 
to presume the intention of the. Legislature, but to collect 
them from the words of the act,'' by a sound interpretation of 
its language, according to reason and sound grammatical cor- 
rection" bwarris on Statutes 703 And to come to the case in 
pomt, When the qualifying words are at the beginnings or at the 
end of a sentence^ they rfer to, and govern the whole. lb. 704. 
This grammatical construction is fortified by every thing 
else in the act. Looking at the provision in pari materia in the 
former part of this same second section, we find that a naked 
preference, even after the passage of the law, does not, in and 
of itself work a penalty, but, that it must be done ^^incon-' 
templation of bankruptcy.*' This motive constitutes the all 
essential vice of the preference. How can it be conceived 
that Congress should have intended to deal more harshly with 
preferences made prior to the passage of the law ? It is con- 
trary to reason. It would be reversing the order of things, 
and assuming a meritorious character for ex post facto laws, in 
the very face of our constitutional provision. Both clases of 
cases are in the same category, in the same section, must have 
been in view of Congress at the same time ; and yet the Court 
is called upon by a loiced construction to say that Congress 
intended in the one case to declare the preference a wrong in 
itself, and not m the other. 

Precisely the same argument arises from the provision re- 
specting preferences before January 1, 1841. Who can ima- 
gine a reason for such a difierence, in the character of an act 
done on the first hour of that day, and an act done on the last 
hour of the day preceding ? 

But this forced construction works an absolute wrong ; 
because, if the phrase " in contemplation of the passage of a 
Bankrupt law," has no reference to the words "assignment 
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or otherwise," giving preference since January 1, 1841, In the mat- 
then there is no qualification or limitation to such preferences J^'^j^^. 

whatever. We are forced to read it, as though Congress 1-r- 

had said in so many words — ** subsequent to the first day of 
January last although not in contemplation of the passage of a 
Bankrupt law," Can this be ? it leads at once to the 
result, that however innocent, nay vinuous and meritorious 
may have been the preference, and supposing that these good 
motives could be proved, the Court would not be at liberty jj^^|j^^",g 
to hear the proof, or if heard, to regard it. This would, in- reroarks,in 
deed, be to punish viriue ; for that there may be cases of favor of the 
preference meritorious ami virtuous, is not only recognized in discharge. 
the act, but by the jmiversal sense of the community. We 
cannot limit this construction to a mere matter of prima 
facie evidence — or le»^al inference until the negative he proved, 

I'he opposite argument is, that if the Legislature had really 
meant to apply the phrase ** in contemplation of," &c., to all 
cases, they would have used one general expression* That 
they might have done so, is admitted — and that the law 
would have been more precise and clear if they had done so. 
Hut this is t-he extent ol the argument. It is a matter of style. 
One draughtsman of a law is diffuse^ another is concise — one is 
ioo8€j another is precise. Hut more frequently, by far, the 
most perfectly constructed law in pomt of style as it comes 
from the closet, is deformed and put awry and made to 
appear awkward by after thoughts and amendments when it 
comes to be. canvassed and criticized in a deliberative as- 
sembly. 'I'his argument is fully answered by the case of the 
United State^ vs. Fisher. Chief Justice iMarshall there says 
in a case nearly analogous— •* It is true the mode of ex- 
pression which has been sug2;ested is at least as appropriate as 
that which has been used ; but between the two there is no 
difference of meaning ; and it can not be pretended that the 
natural sense of words is to be disregarded, because that which 
they import might have been better or more directly ex- 
pressed." Hut this form of phrase is not without reason and 
use. That a particular day should have been named, does 
not necessarily imply **that within that time, contemplation of 
the passage of a Hankrupt law," shall be a matter ot legal in- 
tendment. It may have been very natural and very well to 
have called the attention to a particular class of cases as more 
likely to come within this category. J^css proof would per- 
haps be required by the Court to establish the fact of such 
contemplation, where the preference was given, while the 
discussion of the law was going on, and its friends were every 
where urging it forward. 

Mr. Meredith replied. 

Mr. Justice Baldwipt, after stating the facts, gave the,j,, «. 
opinion of the Court, as follows : — we are of opinion that cuit Court, 
thej evident meaning of the law is asserted by the counsel Mr. Justice 
against the discharge. To adopt the contrary construction, NovJat! 
would be to strike out the words " subsequent to the first 



800 Wallace's reports in bahkruptct. 

In the mat- day of January last/' or leave them utterly useless by 
Irwine. making this clause read, or has at any time in contempla- 

— tion, &c., which would be contrary to the rule, that if the 

words admit of it, effect shall be given to them when no 

repugnancy would arise between the different parts of the 

clause. If these words indicated that no other cases than 

preferences given in contemplation of the passage of a 

The Cir- Bankrupt law were intended to be provided for, there can 

cult CourL |j^ jjQ reason assigned for the introduction of a phrase, which 

Baldwfn! Can have no effect on a case fully defined without it; provides 

Nov. 1st. for a case of a description entirely different, and in no wise 

governed by the intention of the bankrupt, but dependant on 

the time when the act of preference is done. That case is 

definitely described, a preference given " by assignment or 

otherwise," after " the first day of January 1841," the very 

case now before the Court. 

In so reading the law, (for it can scarcely be called con- 
struing,) we give effect to the language used as it is clearly 
intended : there is neither a repugnancy in its provisions, 
surplusage in its terms, or obscurity in the language through- 
out. It is not for us to usurp the province of the Legislature, 
by inquiring into, and adjudicating on the expediency or 
policy of this provision : it was within their constitutional 
power to act on this subject according to their discretion; 
and having exercised it, we are bound to carry their enact- 
ment into execution. 

The argument which has been raised on the punctuation 
of this clause, tends to /nake it obscure and without meaning; 
which wonid be conclusive against it; but in the construction 
of laws, punctuation is no criterion of the°sense of the Le- 
gislature, unless it is in conformity w^ith their intention as 
expressed in the words they use. Punctuation is generally 
the act of the clerk or printer, which the Court will disregard, 
if taking the instrument by its four corners, and looking at 
all its provisions, a judicial construction points to an inten- 
tion different from what the mere punctuation indicates, as 
is clearly the case here. Vide 1 1 Pet. 54. 

In the constructon of all laws, the best rule is to gather 
the intention of the Legislature from the words used, rather 
than to attempt to infuse in their acts a meaning, which will 
require the omission of words which are used, or the insertion 
of words omitted, in order to extract the supposed meaning 
of its provisions. Every Legislative body must be supposed 
competent to express their intention in mtelligible language, 
and to have done so in prescribing a written rule of conduct. 
^* As men whose intentions require no concealment generally 
-employ the words which most directly [and' aptly express 
the ideas they intend to convey," Legislatures "must be 
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understood to have employed words in their natural sense,i°the mat* 
and to have intended what they have said." 9 Wh. 188 ; andi^^jjj^ 

the intention of the law-maker is the law itself, when it is 

indicated by the use of plain words. 

The present Bankrupt law is an anomaly in legislation ;'^¥^^''" 
the provision for voluntary bankruptcy, is in effect the adop- Mr. JusSce 
tion of the Insolvent laws of the States, but with an entire Baldwin. 
new and most important feature, the petitioner becomes en- ^^' ^®** 
titled to a complete discharge from all his debts, whereas an 
Insolvent law only secures his person from arrest. In this 
particular. Congress have exercised power expressly pro- 
hibited to the States by the constitution of the United States, 
and not granted by it to Congress, otherwise than by the 
express power " to establish uniform laws on the subject of 
bankruptcies throughout the United States." To this power 
there is no limitation, and consequently it is competent to 
Congress to act on the whole subject of bankruptcy with a General 
plenary discretion. Hence they may give to the discharge [^^^^^^^^ 
what effect they please, and of consequence may not only rupt law. 
impair, but extinguish the obligations and the contracts of a'^^p*^"®!^" 
bankrupt. Whatever doubts may exist as to the sound policy declaied,^ 
or justice of doing this on the application of the debtor, the 
power being the same to provide for one case as another, 
must be considered to be equally constitutional, whether the 
proceeding is on behalf of debtor or creditor. Congress 
have adopted a system which embraces both classes of cases, 
under the belief that the state of the country required it, and 
so far as they have authorized the discharge of a debtor on 
his own petition, the law must be executed by the appropriate 
Court; but in as much as this is a principle unknown to the 
Bankrupt law of England, and of these States before the con- 
stitution, or the act of 1800, it ought not to be expanded by 
construction, so as to interfere with the rights of creditors, 
further than the law authorizes, or exempt the debtor from 
any restrictions imposed upon him as requisites to his dis- 
charge. 

If then, the words of this clause were less explicit than 
they are, we should endeavour to give them the effect con- 
tended for by the creditor in this case,* if they would admit 
of it ; a provision for voluntary bankruptcy which gives the 
same effect to a discharge as an involuntary one, is an ex- but where 
periment in legislation which must have a fair trial, but"^^®.^*'^^** 
niust not be extended beyond the lines drawn by the law as it will not be 
now stands. This should be done only by legislating for the «*''«»««' ^7 
future, not by construction of the past ; hitherto Bankrupt on which " 
laws have not been favoured by Congress, and perhaps notinterferes 
in the general opinion of the community; they certainly J^^^g^® 
will not become more so in either, if those points which creditors. 
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In the mat- favour the debtor and bear hard on the creditor, are too 

IrwIni. benignly viewed by the Courts in their exposition and exe- 

•^— cution of the present law. 

Certificate. ^' ^^^ certified to the District Court that the petitioner in 
this case is not entitled to a discharge, without the consent of 
a majority of the creditors in interest who have not been 
secured. 



No. 866. 
Dudley's case. 



The Court, in this ca?e, confirm the decision of ex part Bennett ante p. 145. 

The property of a petitioner in bankruptcy is not divested out of him lill a decree of 
bankruptcy has passed. Hence, till the decree has passed, the petitioner's property re- 
mains subject to execution. 

In this case, the Court examine the broad question, whether in any case, the District 
Court of the United States has power to issue an injunction to stay the process of State 
Courts, and expresses an opinion that the District Court has no such pov«er. 

In a former case, Judge Randall decided that the pro- 
Statement. p^j.^^ of a petitioner in bankruptcy, was divested out of hinn, 
only from the time of the decree of bankruptcy ;* and accor- 
dingly, allowed an execution creditor who had made a levy 
after the petition had been filed, but before a decree had passed, 
to proceed with a|saleof the property levied on. 

In a subsequent case the question was as^ain brought before 
the Court. Dudley filed a petition on the 29th of August 
last ; but before a decree covld hy the terms of the act be ob- 
tainedy several executions had issued against him ; and on the 
9th of September, he applied to the District Court for an in- 
junction on the plaintiffs in the several judgmentsf to stat 
FRocEtiiDiNGs thercoD, and for the appointment of a re- 
ceiver. 

Judge Randall,, said that he saw no reason to change 
the opinion which he had expressed in Bennet's case, 
and accordingly refused to grant the injunction. At the re- 
quest of counsel, the facts were then certified to the Circuit 
Court for decision ; and the case was heard before Judges 
Baldwin and Rand*all. 

Mr. Reed and Mr. Hopkins, for Dudley ^ submitted the 
case, merely requesting the attention of the Court, to the 
case ex parte Foster, decided some time since by Judge 

* Section hi. And he it further enacted, That all the property, &c. of the 
bankrupt, &c., who Shall by a decree of this Court, be declared to be a bank- 
~ rupt within this act, shall, by mere operation of law, ipso facto, fbom the timk 
OF SUCH DECREE, be deemed to be divested out of such bankrupt, &;c. &c., and 
shall be vested b^r forca of the same decree, in suchassignee as from time to 
time shall be appointed, &c. 

t The petition for an injunction made mention only of executions from Jus- 
tices of the Peace ; but there were in fact other executionB from the Courts ; 
and the application was considered as for an injunction to creditors generally. 
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Story, and reported at leng;th in the Law Reforfr, vol. 5, Ex parte 
p. 55 and seq; a case which, it is said, was **argiied at very ^'^^^' 
great len8;th by the several counsel and especially by Mr. 
Hand,'' and which is regarded by the Suffolk Har, "as EN-gj^^^^j^gj^^ 
TiRELY CONCLUSIVE on ihe points which. it embraces.'* id. p. 
86. That case was directly in point. It decided that the 
District Court had power to issue an injunction to stay State 
process ; that the decree related to the filing of ihe petition; and 
finally, that the *< /tcn»*' protected by th second section of 
the act, were those alone where either the property or pos- 
session of the thing, passed to the creditor. 

[By THE Reporter It will be seen, further on, that the g^j^t^^gj^^ 
Cc urt, in this case, decides all these points against the counsel by the Re- 
who relied on the above cited decision of Judge Story : and&?**fer',o^ 
as that decision has been considered as disturbing^ the s^-c^'.^^" 
curity of judioial liens, it is necessary, in order to understand 
a portion of Judg^e Baldwin's opinion, to present an ab- 
stract of what has been decided and said in the case referred 
to. The case was this : 

Certain attachments on mesne process under thelaws of Mas* 
sachusetts, had ij^sued against the property of Foster, who, 
after the issuing of the attachments, filed his petition in 
bankruptcy, and within six. days afterwards, (and of course ^^ 

BEFORE the decree in bankruptcy) applied to the District 
Judge for an injunction " against said attaching creditors, 
enjoining them from further proceed mg against said property, 
&c. and requiring them to surrender the same to such assignee 
as may be appointed by this Court,'' &c. An injunction was 
granted, restraining the proceeding until the final event of the 
proceedings in bankruptcy; and the Judge says that if a decree ^ ' 

IS obtained, it will prove a bar to further prosecution of the . 
suit. The points decihed were, accordingly, that the Dis- 
trict Court had power to issue an injuction /* and 2d. That an 
attachment under the Massachusetts Attachment law was not a 
lien within the saving in section second of the Bankrupt 
law.f 

The last point depended, therefore, on the nature of this 
local-law attachment — a matter about which, of course, the 
Profession out of Massachusetts is not so accurately informed. 
It cannot be disguised however, that even from the autho- 
rities cited by Judge Story, this process appears to resemble, 
very closely, what we, familiarly, call a lien, or at any 
rate, a •* security.^* It resembles very much our foreign 

* " The act of Consreas," says Judge Story, " for wise purposes, has con- 
ferred a more wide and liberal jurisdiction upon the Courts of the United States, 
than the Lord Chancellor sitting in Bankruptcy, was authorized to exercise. In 
short whatever he might properly do, sitting m Bankruptcy, or sitting in the 
Court of Chancery, under his general equity jurisdiction, the Courts of the 
United States are by the act of 1841, competent to do.'* p. 60. 

t " Nothing in this act contained shall be construed to annul, destroy, or 
impair, &c., any liens, mortgages, or other securities on property real or per- 
sonal, which may be valid by the laws of the States respectively," &c. &.c. 

Vol. L— No. 20. 39 
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Ex parte attachment lien. Thus, the SherifiF takes possession of the 
Dudley, chattels attached, which are "held as security to satisfy 
such judgment as the plaintiff may recover.^^ (Rev. Stat, of 
Mass. as quoted by Judge Story, p CO); and in commenting 
upon the argument of counsel, who went so far as to contend 
tn.it an attachment was *' a perfect, fixed, and vested lien," 
and gave *' a vested interest ^ &c. in the estate attached, the 
Statement Judge admits that one of the authorities which he is *' unable 
pJj.*^g®Qf" exactly to comprehend," (but to which he bows as a decision 
Foster's upon the local law, binding on the Court,) does sustain that 
case. position. His Honor thinks however, that another case(77ic 
Mas Bank vs. the Nahant Bank, 23 Pickering, 488,) shews 
that if such an attachment be a lien, it is not such a one as is 
saved by section second of the act. With gieat respect for 
the learned Judge, it is thought that it could be shewn that 
the latter decision does not overrule the former, and is not an 
authority for the position to which it is extended by the Judge. 
However, if, as has been already said, the decision in Fos- 
ter's case is m kIo on the mere ground of the peculiar nature 
of the Massachusetts process — and because it is unlike the 
lien of a judgment or execution as commonly recognized — the 
decision was of course, improperly pressed upon the Court 
for this circuit, as deciding the principal case : and some por- 
tion of ihe Court's commentary on the decision proceeds on a 
misapprehension of what Judge Story meant to say. iVhile, 
however, ^Ir. Jusiice Story, does say, in one place, that 
**the case of an attaching creditor is not near so strong as 
that of a judgment creditor who has obtained a Ji* fa. under 
which the Sheriff has actually seized, &.c." p. 65- He says in 
another place, " in truth, it bears a chser resemblance to the 
lien created by a judgment upon the real estate of the debtor^'* 
p. 6^, and then says, *' yet a judgment creates no interest in the 
land,*^ p. ti4, and cites Conarc/ vs. Atlantic Ins » Co,, 1 Peters, 
386, to sustain this doctrine. Admitting the resemblance to 
a lien of a judgment, the argument of the Judge, appears to 
be, that by a judgment against real property, or by a levy oa 
personal property, the general property of the debtor is not 
* divested — that these remedies aie not strict common law liens, 
i. e. liens where the claimant has actual possession of the pro- 
perty — in other words, that they do not constitute a property^ 
or. right in the very substance of the thing, but are merely 
rights to be paid out of the property before any subsequent 
incumbrancers ; or what, in common parlance Pennsylvanians 
call liens, 'i hese points, (as to the first of which, it is believed 
there never has been any doubt,) being established, the Judge 
proceeds to consider the second section of the Bankrupt law, 
and says, " Now, certainly, the natural interpretation of these 
words *• liens, mortgages, and other securities on property 
real or personal," would seem to be, that they referred to 
things of a like nature ; or, as the maxim of the la>y is, each 
may be known from its associates. (Noscitur a sociis). The 
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words may be all perfectly sitisfied by treating them as re- Ex parte 
ferring to liens fixed and vestkd in the party by a consum- °^^^' 
MATE TITLE, such as Hens by contract, resting on possession 
or absolute by law such as pledges,'^ and not merely inchoate 
and conditional liens, dependent on a mere remedial process. 
The term " securities," follows " mortgages," which are 
cleary vested rights under grant of the party, defeasible 
only upon a future fulfilment of some condition subsequent. by^theRe- 
***If we look back to the enacting clause of this same sec- porter, of 
tion to which the saving is appended as a proviso, we shall Foster s 
see that there, the enumeration is confined to " securities, 
CONVEYANCES, OT TRANSFERS of property or AGREEMENTS made 
or given," &c. &c.***Now the natural inference certainly 
would seem to be, that the proviso is carved out of the 
enacting clause ; and saves things ejusdem generis J' (p. 70.) 

Such language as this would seem to indicate w^hat it 
has been regarded as declaring, that even judgments and 
executions before a sale, are not within the proviso : and as 
the attachment of Foster's goods was before even the petition 
filed, a discharge would divest judgments of any date.* It is 
true, indeed, that this general language of the learned Judge 
is found in company with other expressions that would per- 
haps render it unsafe to say that he tiieans all that is indi- 
cated by the general language cited. Taken in connexion, 
however, with the disregard with which the Court treats the 
attachment, it may be thought to justify in some extent, the 
surprise which has been expressed. 

Judge Story goes on afterwards, indeed, to decide the 
case on what he regards as another ground — viz. that the • 
attachment being a merely conditional lien dependant for 
final effect on the result of the suit, if the bankrupt obtains 
a discharge, the debt will be discharged likewise, and this 
discharge would be pleadable in bar to the attachment suit, 
as a plea puis derrein continuance. But does not this fact 
depend exactly upon the iormer question, i. e, whether the' 
attachment is a "//e?i" or ^^ other security V^ for if it be, 
then by the language of the proviso in section 2d, the dis- 
charge cannot in any way " annul, destroy, or impair it." 

The Ueporter begs, however, to refer the reader DCr*^^ the 
case itself; which, appearing to him to deal in vague, and 
not always consistent language, he finds _himself unable, 
precisely to present. While as he has said, its language, in 

* *' Judge Story, it i^true, says in one place — " The moment that the decree 
in bankruptcy is passed, it relates back for all purposes of the act, to the time of 
the petition ; and as soon as the assigncje is appointed, all the rights, titles, 
powers ofauthority of the bankrupt vest in him by relation from the said period.^* 
As however the attachment in Foster*s case, issued before the filing of the 
petition, the decision cannot be carried on the back of this docthne ; and if /of- 
lowed to reiults divests the lien, no matter when obtained. 
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Ex parte places, IS, certainly, unprecise, he himself considers the de- 
— — wl-cision rather as an attempt to abrogate in a particular in- 
stance, and ^in favour of the equitable provisions of the 
Bankrupt law, the effect of the Massachusetts attachment pro- 
cess ; and that to justify this, the learned Judge has been 
urged into doctrines which are not law ; and of which in 
fairer cases he would be the last person to make a practical 
application. The Court, in this circuit, as has been said, 
considers the case as more dangerous, and as going further.] 
Mr. Hirst and Mr. Walw for the execution creditors. The 
« „. general creditors, contend, (however they may disguise the 
and Mr. principle, by asserting a doctrine of relation back) that the 
Wain, a- property of a bankrupt is divested out of the bankrupt 

mjunction. ^'"^'^ "^"^ '^^^^ ^^ FILING HIS PETITION. The question must 
be decided by the act of Congress itself. The third section 
provides, that, as the'property, &c. of every bankrupt, &c. 
who shall by a decree, &c. be declared a bankrupt, shall by 
mere operation of law, &c. prom the time or such decree 
be deemed to be divested out of such bankrupt, &c. and the 
same shall be vested by force of the same decree, in such 
assignee, &c. Where language is so clear, no room is left 
for construction. This language, clearly makes the decree 
the process by which the property is divested. It would be 
contrary to the spirit of all legislation thus to permit a debtor 
to hinder, delay, and baffle his creditors. 

It has been decided* that the petitioner may withdraw his 

Eetilion at pleasure. He could not do this, if his property 
ad vested in his creditors ? He could not annul an act 
which passed his estate to creditors, without their consent ? 
Then, how could his property pass to an assignee not in ex- 
istence? or more properly, pass out of the bankrupt, into 
nobody. Such a construction would present the anomaly 
of property without any owner. If it were stolen or taken 
by a trespasser, would it not be laid as the bankrupVs pro- 
perty? He might die, — and then would it not pass to 

his administrator or executor ? In case, 3 Penn. 

Digest, p. 631, Judge Dickerson recognizes the doctrine of 
Bennett's case. It is said that Judge Story in Foster's case 
has held the contrary. The process in that case was mesne 
process; and it is clear that Judge Story did not intend to 
decide the point now in issue ; or if he did, he has overruled 
himself, for he held, in ex parte Benj. Randall, (Law Re- 
porter, July 1842,) decidea in the same JCourt, that as 
bankrupt may withdraw his petition, before decree, without 
the consent of his creditors, upon the express ground that 
no property had passed by the filing of the petition. 

* Ex parte not yet reported. 
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After the argument on this point, Judge Baldwin sug- Ex parte 
gested that the District Court, had not, in any case, power«Zf^fIl. 
to issue injunctions to stay the process of States Courts, and 
referred to some of the acts of Congress. The Court said 
that they were willing to hear an argument on that point. 
On a subsequent day Mi. Reed referred again to the case of 
Foster, and the comprehensive language of the act, and 
Mr. Hirst replied, taking some of the grounds which are so 
well presented in the opinion of the Court as delivered by 
Mr. Justice Baldwin. {Curia advis. vulL) 

Mr. Justice Baldwin delivered the Court's opinion. The Cir- 
Two points are involved in the motion pending in the Dis- cuit Court, 
trict Court, and adjourned for decision here. Both points Baldwhi?^ 
will therefore be considered. The question which has been Oct. 3ist. 
presented on the first argument, arises on the last proviso in 
the second, and the first clause in the third section of the 
act of 1841. That proviso is in these words : 

" Provided also, that nothing in this act contained, shall 
be construed to annul, destroy, or impair any lawful rights 
of married women or minors, or any liens, mortgages, or 
other securities on property real or personal, which may be 
valid by the laws of the States respectively, and which are 
not inconsistent with the provisions of the second and fifth 
sections of this act." 

A proviso operates as a limitation to the enacting part of 
a law, or as an exception of some case which might other- 
wise be embraced by it. This proviso extends to the whole 
Bankrupt law in the plainest terms, and is most emphatic in 
its language, expressly excluding any construction of any 

[)art of the act, which shall annul, destroy, or impair any 
ien, mortgage or other security on real or personal pro- 
perty, which is valid by the law of the State where it is 
situated or found, and is not inconsistent with the second 
and fifth sections. 

The phraseology of this proviso is peculiar, and adopted 
only in cases where the Legislature intend that the Courts ^^^^^^5^^ 
shall give no construction to a law, which shall in any bankrupt- 
manner affect its provisions, or defeat their declared intention. *^y.**°®^"°J 
In ordinary acts of legislation, their effects are prospective in to the date 
defining some rule of action, leaving it to the Court to ex-^^/thepeti- 
pound and apply it according to the settled judicial rules of*'°"* 
construing statutes : it is only where they mean to be the 
sole expounders of their laws, that a legislature use the Ian- * 
guage, " nothing in this act shall be so construed,'* and where 
it is used, it operates on the past, the present, and the future. 
Thus, under the third article of the constitution of the United 
States, the Federal Courts assumed jurisdiction of suits 
against a State by a citizen of another State the 1 1th amend- 
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Ex parte ment declared that " the judicial power of the United States 
— If tflL. shall not be construed to extend to any suit" of that de- 
scription, and the Supreme Court of the United States de- 
cided, that it annulled all jurisdiction of such cases then 
pending, and they were summarily stricken from their 
docket. 3 Dall. 378. 

As the constitution created the judicial power of the United 
cuif Court. States, and could control and annul its exercise by a decla- 
Mr. Justice ration that it should not be exercised on the forbidden case, 

OcfTiat ^^^" ^^^^^ ^^^ Court had acted on it for years, so Congress 
may act on the judicial power which they create, and by a 
subsequent law take from the Courts a power which they 
have assumed. In this case, however, the principle need 
not be carried to the same extent, for the restraint on the 
judicial power in bankruptcy, is imposed in the same act 
which brought it into existence, and this prohibition being 
clearly within the power of Congress, is directed to the 
Courts who are to carry the act into effect, as a rule of ju- 
dicial action to which they must conform. This proviso 
may be viewed also as a declaration, that there is no pro- 
vision in the Bankrupt act which has the effect which it shall 
not be so construed as to have ; otherwise there is a manifest 
absurdity in prohibiting a construction, which would be 
consonant with the intent of the Legislature. So viewed, — in 
this double aspect of a limitation to the power of all Courts, 
and a declaration of the meaning of the whole law,' — this 
Court is bounded in its power to make any order or de- 
cision in any manner contrary thereto. It cannot so construe 
the law, as to impair a valid lien or security. 
Decree in In deciding what is a valid lien or security on property, 
cy does^not ^^^^ proviso refers us to the law of this State, by which 
relate back we are to ascertain, whether a judgment creditor has a 
to the date|jen or security on the real estate of the defendant in virtue 
Son.^^^ *" of his judgment, or on his personalty by the delivery of an exe- 
cution to the sheriff, or to a constable who makes a levy on 
it; and whether if such lien or security existed, it has become 
afterwards invalid or inoperative. If the result of this 
inquiry is favourable to the judgment creditor, the only re- 
maining one is, whether any lien or security which he has 
obtained by the laws of this State, is invalid by reason of 
being repugnant to the second or fifth sections of the act : 
if that inquiry ends in the same result, there is an end to the 
-. exercise of any judicial power to impair the efficacy of such 
lien or security ; we are forbidden to so construe the law. 
As this proviso applies to the whole law, it must be carried 
into the third section, the substance of which is, that the 
property of the bankrupt is divested out of him by operation 
of law from the time of the decree, without any other act. 
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and vests by force of the decree in the assignee appointed E» parte 
by the Court. No words are used which indicate in the^^^Ili 
least degree, that it was intended that the decree should 
relate to the petition, or have any retrospective operation 
on the property of the bankrupt which had been, before the 
filing of the petition, sold or incumbered by any of his acts 
which was valid by the law of the State, and not invalid by 
provision of the Bankrupt act. It would be a conclusive 
objection to such relation, that the law had fixed on the decree 
as the solemn and definite act, which divested the property 
of the bankrupt and vested it in the assignee ; for by giving 
such decree a relation to the petition, it would in eflect divest 
the property at a time, and by an act wholly different from 
that which the law prescribes ; thus making the Court the 
real and efficient legislator on the property and rights of The Cir- 
purchasers and creditors who had lawful liens before the cuit Court, 
decree. The words of the third section justify no such con- Baldwin^^ 
struction, and if they could be so construed, it would be in Oct. Slsu 
the very teeth of that proviso in the second section which 
expressly prohibits it. 

It would be indeed an anomalous principle to incorporate 
into a system of bankruptcy, that a debtor by his voluntary 
act of filing a petition, which he could revolve or withdraw at 
his pleasure at any time before a decree, should be allowed 
to have the option to proceed to a decree which should annul 
the valid liens of his creditors by relation to an act which did 
not bind himself; or by withdrawing his petition, leave him- 
self free to file a new one or waive all benefit of the act. 

Another conclusive reason against such relation of the 
decree to the petition, appears by a comparison of the third 
section of the act of 1841, with the tenth section of the 
Bankrupt act of 1800. 

"That the assignment or assignments of the commis-P*'^'"*^®\" 

/•.111 .• . ° 1 /y . r -1 OMnkrupt- 

sioners oi the bankrupt's estate and etlects as aforesaid, cy does not 
made as aforesaid, shall be good at law or in equity, a gainst relate back 
the bankrupt; and all persons claiming by, from, or under, .j^^jj^p^.® 
such bankrupt, by any act done at the time, or after he tition. 
shall have committed the act of bankruptcy upon which the 
commission issued : Provided always. That in case of a bona 
fide purchase, made before the issuing of the commission 
from or under such bankrupt, for a valuable consideration, 
by any person having no knowledge, information, or notice, 
of any act of bankruptcy committed, such purchase shall not 
be invalidated or impeached." 

Now it must be by some new and strange rule of con- 
struing laws, that where one, by express words declares that 
the Commissioner's assignment, shall operate by relation to 
the act of Bankruptcy, against all persons claiming under 
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Ex parte the bankrupt subsequently, except bona fide purchasers 
UDLKY. before the commission, for valuable consideration, without 
notice, and the other declares, in equally express terms, that 
the decree shall operate from the time it is rendered, it 
shall yet have its effect by relation to the filing of a petition. 
This construction becomes the more startling, when it is 
considered that the third section of the act of '41, contains 
no exception or proviso in favour of bona fide purchasers 
after the petition and before the decree, whereas the tenth 
section of the act of 1800, by a proviso declared, that a bona 
fide purchase after the act of bankruptcy and before the 
commission, " should not be invalidated or impeached." 
'^fc'^'rt ^^ ^^^^ then come to this, that if the decree divests the 
Mr. Justice bankrupt of his property, and vests it in the assignee by re- 
Baldwin, lation from the filing the petition, and the law contains no 
^^' ®^* exception of a bona fide purchase without notice, it is 
consequently cancelled and invalidated by the decree, 
unless the judicial legislation which interpolates the doctrine 
of relation into this third section, shall also legislate a pro- 
viso to their first legislation, so that the new Bankrupt law 
shall hot operate on an innocent purchaser, with a degree 
of severity which no Court could inflict upon him by any 
authority under the old one of 1800. Taking the third 
section as it reads, no proviso for the protection of pur- 
chasers was necessary, but the enacting clause of the tenth 
section of the act of 1800, expressly cut out all purchases 
whatever under the bankrupt after the act of bankruptcy ; 
a proviso was therefore necessary to protect the fairest. To 
Decree in Suppose Congress ignorant of the provisions of the old act, or 
bankrupt- to have given the same effect in the new by provisions wholly 
JJl^j^®^^^ dissimilar, would be an imputation on their capacity or dis- 
to the date position to act wisely or justly. The same conclusions follow 
of the peti- from a comparison of the two acts in relation to liens. 

The proviso to the tenth section of the act of 1800, pro- 
tected purchasers only, but the sixty-third section contained 
a proviso covering the whole law in these words, " That 
nothing contained in this act, shall be taken or construed 
to invalidate or impair any lien existing at the date of this 
act, upon the lands or chattels of any person who may be- 
come a bankrupt." 1 Story, 750. 

By the thirty-first section it is enacted, 
" That in the distribution of the bankrupt's effects, there 
shall be paid to every of the creditors a portion rate, ac- 
cording to the amount of their respective debts, so that every 
creditor having security for his debt by judgment, statute, 
recognizance, or specialty, or having an attachment under 
any of the laws of the individual States, or of the United 
States, on the estate of such bankrupt, (Provided, there be 
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no execution executed upon any of the real or personal estate ^^ P^^^ 
of such bankrupt, before the time he or she became bank-. 



rupts) shall not be relieved upon any such judgment, statute, 
recognizance, specialty, or attachment, for more than a 
rateable part of his debt, with the other creditors of the 
bankrupt." 

An execution executed is thus protected by the proviso in The Cir- 
this section, if done before the time the party became a cuh Court, 
bankrupt, so that the execution creditor so protected, would g^M^f,^,**^® 
recover his whole debt out of the property under execution; Oct. 3i8t 
and by the sixty-third section, every lien existing at the 
passage of the law, of whatever nature, was excepted from 
the operation of any of its provisions. But in the third 
section of the act of 1841, there is not one word on the 
subject, of liens, and this significant silence is conclusive 
of the intention of the Legislature, to leave them under the 
protection of the proviso in the second section ; whereas if 
the doctrine of relation is applied, an execution executed by 
a levy, and even a sale of personal property, between theDg^^ggj^ 
petition and decree, has no protection whatever, though in bankrupt- 
such case the protection was complete under the act ^^f ^elate^b ° k 
1800. If this was the intention of Congress, it is unac- to the date 
countable that they did not (as in the act of 1800,) declare o/^^^epeti- 
that the decree should so operate: it is equally so, that they 
should have inserted the proviso to the second section, if liens 
existing at the time were intended not to be protected, but 
annulled, and the proviso made senseless, as it becomes a 
dead letter by giving the decree a relation ; for it rannot be 
pretended that it can relate to alien created after the decree 
of bankruptcy, when the bankrupt can have no property to 
bind by it. 

Independent of these reasons against this doctrine of rela- 
tion, is the injustice of its operation. It was always deemed 
an odious and severe feature in the act of 1800; and the old 
system of bankruptcy in England has been modified by 
their late act: and it is strange that any attempt should be 
made here to restore ancient rigour by a construction of a law 
which was intended to abolish it, and expresses that intention 
in language, which to this Court is unequivocal in its mean- 
ing and imperative in its effects. 

We now come to the question, whether the plaintiff in • 
the judgment and execution exhibited to us, has a lien or 
security on the property of the petitioner, by the laws of this 
State. 

No objection has been made to these proceedings, on the 
ground of their want of conformity to the provisions of any 
act of Assembly, or the decisions of the Supreme Court of 
the State. Those which have been made, are founded on 

40 
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Ex parte the decisions of other Courts in other districts, in cases 
UDLEY. ^yig^^g under the Bankrupt act of 1841, and on some late opi- 
nions in the House of Lords, in England.* 

So far as any decisions of co-ordinate Courts in other 
circuits are founded on the local law of the States in which 
they sit, they are entitled to every weight which is due to 
The Cir- ^^® judgment of the distinguished Judges who administer the 
cuit Court, jurisprudence of a State as the Courts of the States do, and 
Baldwin *^*^® take them as judicial evidence of the local law, not to be 
Oct. 3i8t. questioned by us. So far as any decision of the House of 
Lords in Enojland, has declared what is at the time the com- 
mon law of the country, we have no right nor disposition to 
gainsay it ; but sitting here to administer the law of Penn- 
sylvania, we cannot look beyond it or through it to any 
Court which does not profess to be guided by it. Nor can 
we at this time ot day recognise as authority, any adjudica- 
tion elsewhere which contravenes the established principles 
of the jurisprudence of this State, as declared by its Supreme 
Th d • ^^"^' ^"^ ^^^^ ^f ^^^ United States: we ii.ust take the 
sion in at common law as it existed at the time of its adoption, first 
parte Fo8' by usage and afterwards by act of Assembly, whereby it 
<«•, review- j^^g the force of a statute, and is changeable only by statute. 
Disclaiming any right or power to improve, to amend the 
law, or to make it what it ought to be, we leave that to 
another department of the government, and follow the more 
humble path which leads us to the knowledge of what it is, 
what it has been, and what it must be declared to be, till the 
legislative power shall make it otherwise. 

In considering the effect of a judgment on the real, and 
an execution on the personal property of the defendant, it 
has struck us with no little astonishment, that a doubt could 
be entertained as to the law of this State ; and there is no 
little cause of alarm for the security of property and the 
rights of creditors, if it is now open to argument, whether 
they have a lien or security on the estate of their debtors by 
judgment, by execution, or by a levy, while the property is 
in his hands. In a common case it would be deemed suffi- 
cient to declare, that a judgment is a lien on real estate from 
the time of its rendition, without an execution or levy during 
five years; that an execution was a lien on personal pro- 
• perty from its delivery to the Sheriff till its return, without 
a levy, and that by a levy the property of the defendant was 
divested, and vested in the Sheriff. To even refer to de- 
cisions on the subject, or to go into any reasoning, would 
have been deemed as unnecessary as dangerous, lest it 
might be supposed that the law remained to be now settled 
by this Court. But as the authority of the Supreme Court 
of the United States has been invoked in a late decision in 

  g I   - ■■■,,.■■■    .. I ■■■»» — —■ I ■■-■-■ ■- ,      ^ 

* Cited in ex parte Foster^ ante p 303 Ref. 
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another circuit,* in favour of the doctrine that a judgment is Ex parte 
no lien till an execution is issued and a levy made, we 
cannot decline the inquiry whether that Court has so de- 
clared the jaw, or given any opinion which can countenance 
a doctrine so utterly subversive of the fixed rules of pro- 
perty. The opinion of the Supreme Court in Thelluson vs. 
Smith, 2 Wh. 423, and in Conard vs. the Atlantic Ins. Co. The Cir- 
1 Peters, 442, are supposed to sanction the principle con- cuit Court, 
tended for by the petitioner in this case; but so far from doing g^j^JJ?^**^ 
this, they recognize the existence of a lien on land byaOct. aist. 
judgment without execution, and the divestiture of the per- 
sonal property of the defendant by a levy on a fi. fa. 

The case of Thelluson vs. Smith was a suit by a judgment 
creditor against the Marshall, to recover the proceeds of a 
sale of the real estate of a defendant who was a debtor to 
the United States on duty bonds on which the Uni ed States 
proceeded to judgment, execution, and sale, after the judg- 
ment of the plaintiff who had taken out no execution, he 
claiming the proceeds of the sale in virtue of his prior lien,^,, , . .^ 
the United States claiming under the 65th section of theonine^r 
Collection law of 1799, which gave them a preference in P*''«^^*»" 
case of the insolvency of the defendant, as was the casCgd^.' ®^'®^' 
before the Court. 

In Conard vs. the Atlantic Insurance Company, the con- 
troversy was, whether the Company could recover damages 
against Conard the Marshall, who had sold the goods of a 
debtor of the United States for duty bonds under execution 
issued by them, the plaintiff claiming the goods in virtue of 
respondentia bonds and an assignment of the bill of lading. 
Thelluson vs. Smith bore on tne case only collaterally ; it 
depended not on the law of Pennsylvania, on the nature of 
the lien of a judgment, presenting the question whether the 
preference of the United States accruing after the judgment 
would cut it out, the Court held that it did on the words of 
the act of 1799, which they quoted and then remarked, 
" These expressions are as general as any which could have 
been used, and exclude all debts due to individuals, whatever 
may be their dignity. The law makes no exception in favour 
of judgment creditors, and no reason has been shown, or we 
think can be shown, to warrant the Court in making one," 2 
Wh. 425. Any reasoning of the Court in Conard vs. the 
Atlantic Insurance Co. could therefore relate only to the effect 
of the judgment on the preference of the United States ac- 
cruing afterwards, and not on its effect on the debtor or 
private creditors who had subsequent liens ; the case turned 
on the construction of the act of Congress, not on the law of 
Pennsylvania, and was decided exclusively on the former. 
It was admitted that the judgment was a lien on the real 

* The case ei parte Foster, ante p. 303 Rsr. 
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Ex parte estate, but the Court held that the action could not be main- 

_Z^IfIl_tained by the judgment creditor on the ground of his having 

a more general lien, without a levy on the land sold. The 

Court considered that the case *' may have been decided 

without touching the general question of lien :" they say, 

" the plaintiffs were entitled to recover only upon the ground 

The Cir- ^^at they could establish in themselves a rightful title to the 

cuit Court, proceeds." 1 Pet. 442. ** The fact that a judgment creditor 

Baldwin^*^ has a lien, does not place him in a better situation as a cre- 

Oct. 3i8t. ditor over the general funds of the debtor in the hands of 

the assignee. If he possess such a lien, he must enforce it 

in the manner prescribed by law, and if he does, that may 

so far affect the interest ot the assignees actually subjected 

to such lien. But it gives him no right to the fund until he 

has perfected his lien according to the course of the law. 

Until that period, he has merely a power over the property, 

but not an actual interest in it." 

" The real ground of the decision was, that the judgment 
Th d ' c^^^i^^^ h^^ never perfected his title by any execution 
ciop in ex' beyond the Sedgeley estate ; that he had acquired no title to 
parts Fo9- the proceeds as his property, and that if the proceeds were 
ed/ ' to be deemed the general funds of the debtor, the priority of 
the United States had attached against all other creditors, 
and that a mere potential lien on land, did not convey a 
legal title to the proceeds of a sale made under an adverse 
execution. This is the manner in which this case (Thelluson 
vs. Smith,) has been understood by the Judges who con- 
curred in the decision ; and it is obvious, that it established 
no such proposition, as that a specified and perfected lien, 
can be displaced by the mere priority of the U. States, since 
that priority is not of itself equivalent to a lien." 1 Pet. 144. 
Thus considered neither of these opinions militates with 
the existence of a valid lien by a judgment without a levy, 
as against all persons other than the United States, claiming 
under the priority acts of 1797 and 1799: and even in such 
cases it is settled that, ** This preference is in the appropria- 
tion of the debtors estate ; so that if before it has attached, 
the debtor has conveyed or mortgaged his property, or it has 
been transferred in the ordinary course of business, neither 
is overreached by the statute ; and it has never beien de- 
cided, that it affects any lien general or specific, existing 
when the event took place which gave the United States 
a claim of priority. 10 Pet. 611-12. Brent vs. Bank of 
Washington. In Prince vs. Bartlett, the United States 
claimed a priority over a creditor who had attached the per- 
sonal property of a debtor of the United States on duty 
bonds, by the process of attachment authorized by the law 
of Massachusetts, and it was held by the Supreme Court, 
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, ;•.■' 
that " The property in question being in possession of the Ex parte 

Sheriff by virtue of legal process before the issuing of theLZ!!f!fIl- 
writ on behalf of the United States, was bound to satisfy the" 
debt for which it was taken; and the rights of the inclividual * 
creditors thus acquired, could not be defeated by the- process 
on the part of the United States, subsequently issued." 8 Cr. 
434. , The same principle has been applied to attachment The Cir- 
in. Maryland, 12 Pet. 135-6. Beaston vs. Farmers' Bank of Siju^'J^e 
Delaware. Baldwin. 

These principles must be adopted in the construction of*^^^:^^®'* 
the 5th section of the Bankrupt act of 1841, which provides 
that all creditors who have proved their debts, &c. " shall be 
entitled to share in the bankrupt's property and effects, pro 
rata without any priority or preference whatsoever, except 
only for debts due by such bankrupt to the United States, 
and for all debts due by lien to persons who by the laws of 
the United State have a preference in consequence of having 
paid monies as his securities, which shall be first paid out of 
the assets," &c. T'he deci- 

It will not be pretended that this preference of debts due^^°°^V* 
the United States in case of the bankruptcy of their debtor, SJ.'^review- 
can be given in cases where they had no preference under ®<^- 
the acts of 1797 or 1799, in a case of iwso/i^ency. By the 
act of 1799, the security who pays a duty bond is put in the 
place of the United States as to a preference : the act of 
1841 puts them on the same footing as the United States: 
the surety can have no preference where the United States 
had none, nor can the United States have a preference 
which is not devolved on the surety by the payment of the 
preferred debt. It follows that the security is the same 
under the last as the former laws. The distribution is of the 
bankrupt* s or insolvent's property; not of that which he had sold, 
mortgaged, transferred in the course of business; on which 
there was a lien general or specific, or an attachment under 
the local law; or where by a seizure under a fi. fa. the pro- 
perty is divested out of the debtor before the priority oc- 
curred. And if the United States have no priority in such 
cases over the individual purchaser, mortgagee or creditor, 
it equally follows, that no right can accrue to the assignee, 
by a decree in bankruptcy. 

In their opinion in Thelluson vs. Smith, the Court say, 
" The United States are to be first satisfied, but then it must 
be out of the debtor's estate. If therefore before the right of 
preference has accrued to the United States, the debtor has 
made a bona fide conveyance of his estate to a third person, 
or has mortgaged the same to secure a debt, or if his pro- 
perty has been seized under a fi. fa. the property is divested 
put of the debtor, and cannot be made liable to the United 



^■> 
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Ex parte States. A judffment gives to the judgment creditor a lien 
LDLBT. ^^ ^^^ debtor's lands, and a preference over all subsequent 
judgment creditors. But the act of Congress defeats this 
preference in favour of the United States, in the cases spe- 
cified in the 65th section of the act of 1799." 2 Wh. 426. In 
reviewing this opinion in 1 Pet. 442-44, the Supreme Court 
The Ctf. assert the existence of the lien by a judgment, but deny that 
cuit Court, it gives " a right to property in the land itself, but only a 
gj^l^^^?^**^* right to levy on the same to the exclusion of other adverse 
Oct. 3i8t. interests subsequent* to the judgment, and when the levy is 
actually made on the same, the title of the creditor for this 
purpose, relates back to the time of the judgment, so as to 
cut out intermediate incumbrances." 1 Pet. 441. It must con- 
sequently cut out a preference accruing afterwards. Without 
slopping to inquire whether by the law of Pennsylvania, a 
levy is necessary to consummate the lien of a judgment, it 
is clear that neither of these opinions denies the existence of 
a lien by a judgment alone; they go no further than to say, 
that the priority of the .United States to the proceeds of the 
. land^'sola, by an adverse execution, will attach, if no levy 
roa in*e« ^^s been made on th^ judgment, leaving the question involved 
parte Fm' in the case untouched, as levies have been made before the 
^^^*"^"*^' decree. The language of the Court is to be referred to the 
case before them, and the one under review, and when so 
referred their opinions in both cases are decisive of the 
present, for if a levy before the insolvency of their debtor 
will deprive the United States of their priority by divesting 
the debtor of his property, a fortiori it will prevent the right 
of the assignee from attaching by relation to the petition, so 
as to prevent the creditor of the benefit of his levy. 

That the Supreme Court did not intend in Conard vs. the 
Atlantic Insurance Company, to deny the right of a judgment 
creditor, to enforce his lien against all persons and save the 
United Slates in virtue of the priority acts by a levy and 
sale which would consummate his title, is evident not only 
from the opinion delivered, but from their opinion delivered 
at the preceding term in Kankin vs. Scott. 12 Wh. 179, in 
which they say, " The principle is believed to be universal, 
that a prior lien gives a prior claim, which is entitled to 
prior satisfaction out of the subject it binds, unless the lien 
be intrinsically defective, or be displaced by some act of the 
party holding it, which shall postpone him in a Court of law 
or equity to a subsequent claimant." " The single circum- 
stance of not proceeding on it until a subsequent lien has 
been obtained and carried into execution, has never been 
considered as such an act. The implied lien created by the 
first judgment, retains the preference over the lien created 
by the second judgment, so long as an elegit can issue on 
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the first. A statutory lien is as binding as a mortgage, and<E* P*Tte 

has the force and capacity to hold the lands so long as the ' 

statute presume it in force." " In the case at bar, the judg- 
ment is notice to the purchaser, of the prior lien, and there is 
no act of the Legislature to protect the purchaser from that 
lien.," 12 Wheaton 180. 

How far the caseof Thelluson vs. Smith, is overruled on ge- 
neral principles by this, and on the priority of the U. Stales, oy 
subsequent cases, need not now be examined : it suffices for 
this case to say, that the opinion of the Court in Rankin vs. 
Scott, has never been questioned since, and is conclusive on 
this motion in regard to the effect of a lien by judgment on 
real property. 

As to personal property the law is equally well settled, 
and was thus laid down in this Court in Thompson vs. TheCir- 
Phillips. 1 Baldwin 367. Mr fusSce 

" A fieri facias is plenary authority to sell chatt-els: a levy Baldwin, 
under it gives the Sheriff a property in them, in virtue of ^ct. aist. 
which he mav, and is obliged to sell ; 1 Salk. 323 ; 6 Mod. 
293; 1 Dall. 313; 11 S. & R. 304; 1 Wash. 38; 10 Wheat. 
45 ; after the levy his property in the goods continues, though ^ 

the fieri facias is returned he may sell, the Court may order 
him to bring the money into Court : issue a distringas or 
venditioni exponas to compel him to sell, he becomes liable 
for the money by the levy, if he has made a sufficient one, 
the goods are his own, and he may sell when he pleases, 
unless otherwise ordered by the Court. 5 Binn. 268, 273; 
10 Wheat. 45 ; 17 Serg. & Rawle 438 ; 2 Saund. 343, 344 ; 
2 I^. R. 1074. When he begins the execution of a fieri fa- 
cias, he must complete it : his authority continues thoughjhe 
is out of office; 2 Bac. Ab. 366 ; 4 Day Com. Dig. 234 ; 1 
Salk. 12, 318, 323; 1 Lill. P. Reg. 767, 824; a distringas 
or venditioni gives no new authority to sell, it is "merely J^® f^^ 
compulsory process, 1 Ves. Sr. 196; 4 D. C. D. 236; Sh.parteFot- 
Ab. 547 ; 6 Mod. 295 ; 1 Dall. 313, to execute a power re- *^*J['^«^^®^- 
suiting from the fieri facias, and the right of property by the 
levy. 

" As the levy is the operative act, it must be made by an 
actual seizure of the goods, in whole, or in part in name of 
the whole ; the Sheriff may seize them by force, 16 Johns. 
Rep. 288, take, and hold possession ; the lien on them at- 
taches when the writ comes to his hands till the return day, 
without a levy, but if no levy i s made before it is past, tne 
lien is lost, and the goods may be taken by a purcnaser, or 
on a subsequent writ. 2 Serg. & Rawle 157." 

Being well satisfied that such was the common law of 
England at the time of its adoption in this State, and that it 
is now the settled law of property, we deem it unnecessary 
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Ez'parte to inquire whether these principles are the local law in other 
tl_L circuits, or have been repudiated by any decisions in Eng- 
land ; and feeling safety in following the Supreme Court of 
this State in their exposition of its own laws, and that of the 
United States in their adjudication on the general principles 
of jurisprudence, we can have no doubt that the judgments 
and executions before us constituted valid liens on the pro- 
cuU Court. P^^^y ^^ ^^^ defendants, by the laws of this State, and are 
Mr. Justice protected by them as unquestioned and sacred rights. 
Oct^aisi ^"^ ^^^^ inquiry is, whether these liens are inconsistent 
with any of the provisions of ,the second or fifth sections of 
the Bankrupt act. It is not pretended that these liens are 
embraced in any part of the enacting clauses of the second 
section, nor can any be made in this stage of the proceeding 
, under the fifth section; if any matter should arise before the 
time for distribution, to which any provisions of this section 
might apply, it would then be proper to examine it; but 
we cannot see how it can have any effect on the present 
motion, or on the creditors who have not proved their debts, 
or claimed any thing under or in virtue of the bankruptcy, 
but claim a priority to it. 

We are therefore clearly of opinion, that the motion of 
the petitioner must be denied on the ground, that his real 
estate was bound by the judgments, and that his personal 
property was divested by the levies, whereby nothing remains 
on which the Bankrupt law can operate, so as to impair the 
rights of the creditors who oppose the motion. 

But if the case was otherwise, we are well satisfied that 
the District Court could not grant the injunction asked for 
District ^ by any authority under the judiciary, or the Bankrupt act. 
iwue^in?" ^^^^ granting an injunction in any case is the exercise of the 
junction to highest powers of a Court of Equity, never done in a doubtful 
proceT**^ case, or where it is not necessary for the purposes of justice 
which are not otherwise attainable. No case can occur 
where so much caution would be necessary as in interfering 
with the proceedings of the Courts of a State, if an authority 
was given by express words in the law, but on a review of 
the whole legislation of Congress on the subject, it is our opi- 
nion, that the power does not exist, and that its exercise is 
positively prohibited. 

The Judiciary act gave the District Court no jurisdiction 
in cases in equity. The eleventh section conferred it on the 
Circuit Court. The fourteenth section gave to all the Courts 
of the United States power to issue certain writs, and all 
others " not specially provided for by statute, which may be 
necessary for the exercise of their respective jurisdictions, 
and agreeable to the principles and usages of law." A writ 
of injunction in an appropriate case in equity, could con- 
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sequently issue from the Circuit Court, as it was within the Ex pane 
jurisdiction of the Court, necessary for its proper exercise,. 



and consistent with the established principles of Courts of 
Equity ; but the District Court could issue none, because 
they had no jurisdiction of such cases, nor could a Judge of 
the Supreme Court do it in vacation, till the act of 1793 
which enacted, " that writs of injunction may be granted rpj^^ q-^^ 
by any Judge of the Supreme Court, in cases where they cuit Court, 
nn'ght be granted by the Supreme or a Circuit Court," but ^^j^^^^JJ^® 
with this restriction — "Nor shall a writ of injunction beoct. sist. 
granted to stay proceedings in any Court of a State ; nor 
shall such writ be granted in any case without reasonable 
notice to the adverse party or his Attorney, of the time 
and place of moving for the same." 1 Story, 311-12. 

Thus the law stood till the following act was passed in 
1807. 

" An act to extend the power of granting writs of injunc- 
tions to the Judges of the District Courts of the United States. 

" § 1. Be it enacted, &c. That from and after the passing j.. . 
of this act, the Judges of the District Courts of the Unitedcoun can't 
States shall have as full power to grant writs of injunctions, issue in- 
to operate within their respective districts, in all cases which g"ay state* 
may come before the Circuit Courts within their respective process, 
districts, as is now exercised by any of the Judges of the 
Supreme Court of the United States, under the same rules, 
regulations, and restrictions, as are prescribed by the several 
acts of Congress establishing the Judiciary of the United 
States, any law to the contrary notwitstanding : Provided, 
That the same shall not, unless so ordered by the Circuit 
Court, continue longer than to the Circuit Court next en- 
suing ; nor shall an injunction be issued by a District Judge 
in any case where a party has had a reasonable time to 
apply to the Circuit Court for the writ." 

The power conferred by this act is on the District Judge 
ill vacation, and not on the District Court in the exercise of 
its appropriate jurisdiction, which is not enlarged by this 
act : it must be in a case in equity in the Circuit Court and 
is granted by the District Judge to effectuate its jurisdiction 
and as a part thereof, as is evident from the proviso, limit- 
ing its continuance to the next Circuit Court, and to a case 
where the parly had not had a reasonable time to apply to that 
Court for the writ. Thus restricted, it is most clear that the 
powerof a District Judge or Court cannot enjoin State process, 
by any authority of law previous to the Bankrupt act of 1841, 
The Bankrupt act of 1800 gave no such power, and the present 
act is wholly silent on the subject, giving no color for its exer- 
cise, but on the contrary y carefully excluding it by the cautious 

Vol. I.— No. 21. 41 
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Ex parte and well defiDed terms of the sixth section, which specify 
Dudley, ^ y^^ jurisdiction of the District Court. 

1. It extends to "all matters and proceedings in bank- 
ruptcy" under this or any future act of bankruptcy — to be 
" exercised summarily in the nature of summary proceed- 
ings in equity;" but this does not make a matter or proceeding 

The Cir- ^^ bankruptcy a suit in equity, or confer any jurisdiction on 
cuit Court, any subject not pointed out in the act, as a part of the pro- 
Biddwin*^ cess in bankruptcy, from its inception to its close. In refer- 
Oct. 3l8t. ring to proceedings in equity, it is to the forms and modes 
adopted by Courts of Equity in the exercise of thier jurisdic- 
tion, as contra-distinguished from those of the common law; 
a new jurisdiction is created, to be exercised by a Court 
with limited and special powers, from whose final orders or 
decrees no appeal or writ of error is given ; a Court sui ge- 
neris — the mere creature of the Bankrupt act, wulh features 
unknown to our general Courts, to whose action only one 
rule is presented, that it shall be summary in the nature of 
summary proceedings in equity. This clause refers to 
matters and proceedings in bankruptcy, as the successive 
Distriet Steps to be taken in the progress of the application according 
Courtcan'tto the directions of the act, over all which it gives plenary 
junctionto jurisdiction to be exerci-^ed as in analogous proceedings in 
stay State equity, yet it does not give jurisdiction over all persons and 
process, tijjngs which may be atiected by their proceedings in bank- 
ruptcy — as appears by the next clause : 

2. " And the jurisdiction hereby conferred on the District 
Court, shall extend to all cases and controversies in Bank- 
ruptcy, arising between the bankrupt, and any creditor or 
creditors, who shall claim any debt or demand under the 
bankruptcy" — 2. " To all cases and controversies between 
such creditor or creditors and the assignee of the estate, 
whether in office or removed." 3. " To all cases and con- 
troversies between such assignee and the bankrupt. 4. "And 
to all acts, matters, and things to be done under and in 
virtue of the bankruptcy, until the final distribution and set- 
tlement of the estate of the bankrupt, and th^ close of the 
proceedings in bankruptcy." 5. " To compel obedience to 
all orders and decrees passed by them in bankruptcy, by 
process of contempt and other remedial process, to the same 
extent (that) the Circuit Courts may award, in any suit 
pending therein in equity." This enumeration of the 
specified cases and controversies wherein jurisdiction is 
given to the District Court, necessarily excludes all others 
which come within neither class, otherwise this specification 
is utterly useless ; so taking it, as a settled rule in construing 
laws, the present case being a controversy between a peti- 
tioner for the benefit of the act, and a creditor by judgment 
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and execution before a decree, who claims or demands Ex parte 
nothing under or in virtue of the bankruptcy, the Court ^^°^^^- 
has no jurisdiction over him. Nor would they have any if 
an assignee had been appointed, for the controversy in either 
case would not be between the bankrupt and creditor claiming 
under the bankrwptcy, or between the assignee and such credi- 
tor ; for here the creditors claim adversely and paramount to r^jj^ q-^^^ 
the bankruptcy — not under the bankrupt act, but by their cuit Court, 
rights at common law and the law of this State. Still less are ^'[ ?^,?^^*^ 
the proceedings in a State Court to recover a debt by its Oct. 3i8L 
process, either a matter ^ a proceeding in bankruptcy , or an 
act, matter, or thing to be done under and in virtue of bank- 
ruptcy. On the present motion the controversy is between a 
petitioner, and execution creditors, whether the latter shall be 
deprived of the fruits of his judgment, execution, and levy, and 
be compelled to claim his debt under the bankruptcy. After 
a decree, the controversy would be between the assignee 
and such creditor, who was no party before the District 
Court, and had never in any manner submitted to its juris- 
diction, by proving his debt or otherwise. Now if between q^^*^J^^ , 
such parties there can be said to be a case, a controversy, or issue in- 
proceeding in bankruptcy, the District Court can take juris-J""^^^<'°*<' 
diction, exercise it by an order and decree, and enforce it process. ^ 
by the same process as a Circuit Court can do in a case 
in equity ; but as this is the extent to which a District 
Court can go, they cannot enforce their orders or decrees 
by any process which is forbidden to the Circuit Court. 
That Court is prohibited by the act of 1793, from granting 
an injunction to stay proceedings in any Court of a State, 
and should it do so regardless of the prohibition, it would 
require no small degree of judicial hardihood, to attempt to 
enforce it by attachment against the plaintiff, the constable, 
the sheriff, the magistrate, the judge, or the Court, who 
taking their position on the act of Congress, would disobey 
the order. This reference to the power of the Circuit Court, 
is conclusive to show the meaning of the law to be, that the 
District Court can make only such orders and decrees in 
bankruptcy as they may enforce by the legitimate process of 
a Court having jurisdiction of cases in equity, and on parties 
within their jurisdiction. If the Court has no jurisdiction, 
their orders or decrees are mere nullities. If this motion 
should be made in a suit in equity in this Court, on the 
clearest case for an injunction according to the settled rules 
of Courts of Equity, the act of Congress presents an insuper- 
able bar to an injunction, unless there can be found in the 
Bankrupt act, some provision which authorises a District 
Judge, to do what the Supreme Court or any Circuit Court 
cannot do^ and that too without any appeal from his decision. 
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Ex parte There is not a word in the sixth section which can be tor- 
D UP LEY. ^ „rg^ jjj^Q g^^jj ^ grant of power without a gratuitous inter- 
polation, against all sound rules of interpreting statutes, 
which prescribe rules of action by Courts. In this case too, 
there is a want of jurisdiction in the District Court, over the 
persons of the plaintiffs in the judgments, or the subject 
TheCir- ^^^^^^ ^^ controversy: creditors who stand aloof from all 
cuit Court, proceedings in bankruptcy, and make no claim under it, are 
S**'.-^^?"^*' not embraced by this section, it is confined to those who 
' Oct. 31st. claim under the bankruptcy. The subject of the controversy 
is the right of property, acquired by legal process in State 
Courts before a decree or the appointment of an assignee 
presenting the question, whether after a levy, it shall be held 
under a lien valid by the laws of this State, or surrendered 
to a receiver to be appointed by the District Court. No 
provision is made for such a case, as that of a defendant in 
District an execution contesting the right of the sheriff or plaintiff to 
Court can*t property levied on, -by a summary order of a Court other 
junctionto than that by whose process and officers the levy has been 
stay State made ; but there is in the eighth section a provision for such 
process. ^ ^^^^ ^^^^^ decree and the {appointment of an assignee, 
which is the following : 

" That the Circuit Court within and for the District 
wherein decree of bankruptcy is passed, shall have concur- 
rent jurisdiction with the District Court of the same district — 
of all suits at law and in equity, which may and shall be 
brought by any assignee of the bankrupt, against any person 
or persons claiming an adverse interest, or by such person 
against such assignee, touching any properly or rights of 
property transferable to or vested in such assignee." Such 
suits are limited to two years from the decree on or after 
the cause of action accrued. 

This section embraces cases to which the sixth does not 
extend : it discriminates between proceedings in bankruptcy, 
and suits at law or in equity, and would meet the case before 
us, if the assignee was a party plaintiff or defendant : and a 
final judgment or decree would be examinable by an appeal 
or writ of error under the general provisions of the Judiciary 
act. When we thus find that a controversy between the 
bankrupt and a creditor before a decree, is neither within 
the jurisdiction of the District Court under the sixth, nor that 
of the Circuit Court under the eighth section, it is most ma- 
nifest, that the parties are left in the same position in which 
they stood in the State Court. On the appointment of an as- 
signee, he can contest the rights of an execution creditor, or 
any other person who claims an adverse interest in the 

Eroperty of the bankrupt by a lien or purchase^but the 
ankrupt cannot be an actor. The provision of the eighth 
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section is most wise and just ; it puts cases at law and in Ex parte 
equity as therein defined, (though between citizens of the 
same state,) on the same footing as patent and other cases 
arising under the laws of the United States; it submits rights 
of property to the decision of Courts from whose final de- 
cree or judgment there may be a resort to an appellate 
Court,and does not leave the rights^of purchasers and creditors Diatrict 
dependant on the summary order of a single judge, which is Court can't 
final and without revision. There can be no case which j^^^^jJJJ^j^ 
more strongly illustrates the sound policy of the law than stay State 
this, for if an injunction can be granted by the District P*"**^®^^* 
Judge, to stay proceedings before a Justice of the Peace or 
an inferior Court, to take property under a levy from a con- 
stable or sheriff, and deliver it over to a receiver, the same 
high power would be equally capable of exercise on the pro- 
cess of this Court, or the Supreme Court of the State. 

Such a power is unwarranted by any law, and the opinion 
of this Court will be certified accordingly to the District 
Court. 



Anonymous. 

A general assignment without preferences is valid, under the Bankrupt law; and this, 
though the assignor have filed a petition to be decreed a bankrupt, provided, that a decree 
of bankj'uptcy have not yet passsed. 

Breneman's case {ante p. 183) having decided that a ge- Statement. 
neral assignment with preferences is an act of bankruptcy, 
and void under the Bankrupt law, the question was raised, 
in several subsequent cases, whether a general assignment 
WITHOUT preferences is likewise void. 

It was admitted by those who maintained the validity of 
such assignments, that under the English decisions they weregj^mentr 
void ; but it was asserted that these decisions had given dis- 
satisfaction both in England and here; and that our Courts, 
being free to decide the question on principle, should not re- 
gardjthose decisions. It was a doctrine which had not proved 
satisfactory even at home. Eden spoke of it, as a doctrine 
" diflicult to understand, p. 28. As one whose reasons, 
** are by no means satisfactory/^ lb. Lord Eldon had more 
than once expressed his disapprobation of the doctrine, 16 
Ves. 148—17 Ves. 198. It got foot from a N. P. decision 
of Lord Mansfield, Co. B. L. p. 100, whose great name con- 
trolled subsequent judges againet their own judgment. 

On principle, it was not easy to understand the doctrine. 
Such an assignment is good at common law; by the statutes 
of Eliz. ; and it is not declared by the Bankrupt act to be 
void. Nor was such an assignment against the policy of the 
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Ahoict- act. The policy of the act is, that creditors shall be paid 
Mous. alike: and the act has no further policy. Now a general 
assignment, without preferences did exactly this thing. It 
might not do it in the manner and through the same forms as 
the Bankrupt law would do it; but the machinery of the act 
was no part of its policy. The Court had no right to extend 
the policy of the Bankrupt act, beyond the point that the 
Bankrupt act had, itself, defined.* 

Since the decision in Bennet's case {ante J45, confirmed 
in Ex parte Dudley, ante p. 302,) it w^as argued that if a 
debtor had no power to make a general assignment, then 
the effect of the Bankrupt law was to assist in giving pre- 
ferences. For as a voluntary petitioner in bankruptcy is 
bound to set forth in his petition " an accurate inventory of 
his property, &c. and the location and situation of each and 
every parcel and portion thereof," the effect was to indicate to 
a pressing creditor, the manner in which he is to satisfy his 
execution. 
Againstthe ^^ ^^^ other side, it was said that the question had been 
assignment settled in England by a succession of her most able Judges, 
including Lord Hardwicke, De Grey and MAnrsriELD : that 
there was nothing in the English acts, essentially to distin- 
guish them on this point from ours ; that the reasoning of the 
Court in Breneman's case, led to the doctrine of the English 
Courts, and that that doctrine had been judicially affirmed 
in this country. [By Judge Concklin, in the western dis- 
trict of New York. See ante p. 209.] It was urged like- 
wise, that though an assignment of the sort in question, did, 
to a certain extent, do what a decree of bankruptcy would 
do, yet that those assignments being regulated entirely by 
State laws, the property of the debtor, and the rights of the 
creditor, would be subjected to a control quite collateral to 
this Court, and which might endanger both, and be at vari- 
ance with the spirit of the bankrupt law. In Pennsylvania, 
to this day, the assignee was selected by the debtor, and until 
lately (14th April 1828) gave no security for the perform- 
ance of his duty. The Federal Legislature had provided 
for the whole subject of insolvent debtors ; and it was not 
wise to allow other jurisdictions to interfere with what had 
been provided for by Congress. 

The question was adjourned into the Circuit Court, in 
the following form : 

^^IFirst — Is an assignment of all a debtor's property made 
since the passage of the Bankrupt law, for the equal benefit 
of all his creditors, void as against the assignee under the 
Bankrupt law, so that the latter may recover the property. 

Second — Can a petitioner for the benefit of the Bankrupt 
law make a voluntary assignment of all his property for the 

[* See Sbouse's case, ante p. 237] 
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equal benefit of his creditors, after filing his petition and be- Anony- 
fore decree?" !!!!!l 

Having been considered by the Judges, their opinion was 
delivered by Mr. Justice Baldwin as lollows : 

Neither of these assignments is an act of bankruptcy as de- 
fined in the first section of the Bankrupt act. There can be 
no pretence of their being fraudulent upon creditors, or a rpj^^ (^j^. 
fraud on the policy of that act, inasmuch as the debtor vol- cuit Court, 
untarily does the very thing, which it is thepolicy of the law g^';?^?^*^® 
to enforce — an equal distribution among all his creditors, of Nov. loth. 
all his property, real and personal, without preference. 

The second section provides, " That all future payments, 
securities, conveyances, or transfers of property, or agree- 
ments made or given by any bankrupt in contemplation of 
bankruptcy, and for the purpose of giving any creditor, en- a general 
dorser, surety, or other person any preference or priority assignm't. 
over the general creditors of such bankrupt, and all other ^gferencee 
payments, securities, conveyances, or transfers of property, is valid. 
or agreements made or given by such bankrupt, in contem- 
plation ot bankruptcy, to any person or persons whatever, 
not being a bona fide creditor or purchaser for a valuable 
consideiation, without notice, shall be deemed utterly void, 
and a fraud upon this act ; and the assignee under the bank- 
ruptcy shall be entitled to claim, sue for, recover, and re- 
ceive the same as part of the assets of the bankruptcy ; 
and the person making such unlawful preferences and pay- 
ments, shall receive no discharge under the provisions of 
this act : Provided, That all dealings and transactions by 
and with any bankrupt, bona fide made and entered into 
more than two months before the petition filed against him, 
or by him, shall not be invalidated or affected by this act : 
Provided, That the other party to any such dealings or 
transactions had no notice of a prior act of bankruptcy, or of 
the intention of the bankrupt to take the benefit of this act. 
And in case it shall be made to appear to the Court, in the 
course of the proceedings in bankruptcy, that the bankrupt, 
his application being voluntary, has, subsequent to the first 
day of January last or at any other time in contemplation 
of the passage of a Bankrupt law, by assignment or other- 
wise, given or secured any preference to one creditor over 
another, he shall not receive a discharge unless the same be 
assented to by a majority in interest of those of his creditors 
who have not been so preferred." 

A careful analysis of this section is necessary to its proper 
understanding in all its pa^ts and their bearing on each other. 
Its first provision is "That all /w/wre payments," &c. made 
" by any bankrupt in contemplation of bankruptcy, and for the 
purpose of giving any person any preference over his general 
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Anont- creditors" The second is, " and all other payments," &c. 
"^"*' ** made in contemplation of bankruptcy, to any person not 
being a bona fide creditor, or purchaser for a valuable con- 
sideration without notice, shall be deemed utterly void and 
a fraud upon this act, and the assignee shall be entitled," 
&c. Two classes of cases are contemplated : both are put 
The Cir- ^^ ^^^ same footing, the first is a payment, &c. made after 
cuit Court, the passage of the act, which must have two ingredients. 
B^dwl^^^^^' It must be made in contemplation of bankruptcy," &c. 
Nov. loih. 2. For the purpose of giving a " preference over general 
creditors.'* If either is wanting, the case is not within this 
provision. The second is, *' all other payments/' &c. made 
at any time, " in contemplation of bankruptcy," to any 
person " not a bona fide creditor," without notice : here are 
likewise two ingredients necessary to bring a case within 
this class, the contemplation of bankruptcy, and a payment 
&c. to a person not a bona fide creditor, &c. or who has 
notice. This part of the law is silent as to the subject of 
notice, but the intention is apparent by referring to the first 
assignment i'^gi'Gdient, " made in contemplation of bakruptcy," as the 
without subject of notice. This means without notice of the intention 
w'valid"^^^^'" ^Gsign of the bankrupt having a contemplation of bank- 
ruptcy. This is the more apparent from the language of 
the second proviso, where the subject of the notice is thus 
defined : " JVb notice of a prior act of bankruptcy, or of the 
intention of the bankrupt to take the benefit of this act." 
Thus referred, the subject of the notice is perfectly appro- 
priate to the respective provisions of this section. 
The ex- Should a question arise on the meaning of the words " all 
Pf®!"®!?"' future payments," &c. — that is to say — whether this 
pa^e^Y*,'" means from the passage of the act, or, the time when it 
refers to takes eflfect, an answ^ is at hand. Laws speak from the time 
13^1 ^^' of their enactmentr unless there be some prescribed limita- 
tion to control their effect. If a rule of conduct is prescribed, 
as it operates by mere force of the law, no other time than 
the passage of the law, can be taken as intended. Laws 
may be retrospective likewise, as is illustrated in the section 
under consideration. The expression, " all future pay- 
ments," refers to those made after the 19th Angust, 1841, as 
clearly as if that day had been inserted ; and there being 
nothing in any other part of the law, by which its operation in 
this respect is controlled, the law operates from that day. 

The next clause is retrospective, providing that any as- 
signment made after the 1st January, 1841, giving a pre- 
ference to one creditor over another shall prevent a dis- 
charge, unless there be obtained the. assent of a[^majority in 
interest of the non preferred creditors. 
These clauses manifest the intention of the Legislature. 
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The first annuls the prohibited payments, &c. made after Awokt- 
August; the second does not invalidate the preference given "^^^' 
after January, 1841, but imposes a condition on the bank- 
rupt as a prerequisite to his discharge. These are the de- 
finite periods from which the respective provisions take 
effect on the act done by the bankrupt. There is also a 
third clause, which must be taken in connexion with the r^j^^ ^j^.^ 
others, — *'and all other payments f"^ &c. which are indefinite cuit Court, 
as to time, operating alike on the prohibited acts, done before ^^•^"?'**^ 
or after the passage of the law. So read, the whole section Nov loth, 
is harmonized. To so read it as to refer future payments, 
to any time other than the 19th August, would make it im- 
possible to find out the meaning of " all other payments" in 
their reference to the time when the provision takes effect 
on the act done. The law clearly contemplates a difference 
in point of time, between the co.nmission of the acts which 
are the ingredients of the two distinct classes of cases which 
are declared to be frauds upon it. If they are referred to the 
same time, the two classes of cases become confounded into 
one, which will be incapable of definition without judicial 
legislation. For instance, if all future payments, and all 
other payments, are referred to the 1st February, 1842, 
there is no clue by which to separate the two classes ; the 
law must refer to that day in both clauses and make them The ex- 
read, all payments made after the \st February, 1842, leav- P'^f^y-^"^^^ 
ing the words all other payments wholly inoperative. Such paymewt*" 
a construction would be inadmissible for the reasons given igih^Aiiff 
in the case ex parte Irwine, ante 291, and on general prin-i84i. 
ciples. This construction, or rather plain reading of the 
second section, is not inconsistent with the seventeenth sec- 
tion, which declares, " that this act shall take effect from 
and after the 1st February next." This means that pro- 
cedings under the act, may then commence and be carried 
on under and according to its provisions regulating the forms 
and modes of action to its close : that was the period at 
which the jurisdiction of the District Court arose and might 
be exercised. But the fixing a time at which the power of 
that Court came into existence ; at which there could be 
judicial action on the various provisions of the law, pre- 
senting rules for the judgment of^ the Court; or merely de- 
lineating a course for its proceedings, is wholly distinct from 
fixing a time at which certain defined acts of the debtor 
should be deemed frauds upon the law, and which the Court 
should be bound to adjudge void. Judicial action under the 
law could not begin till the appointed time ; but when it 
begins, the law has prescribed definite rules by which to 
judge of the validity of antecedent acts bearing on the policy 
of the law. It cannot be supposed that no provision was in- 

42 
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Anont- tended to be made for those acts of the debtor, done betA^ eon 

^^^^' ihe passage of the act and the time when proceedings might 

begin under it, which would contravene the whole object of 

the law, and defeat an equal, or any distribution of the 

debtor's property among his general creditors, by permitting 

preferences made in contemplation of bankruptcy, or as- 

The Cir- signments so made, to others than bona fide creditors with- 

cuii Ccurt.out notice. Such an intention would be as inconsistent with 

Mr.Jujtice^j^g gQQgral policy of the whole law, as repugnant to the 

Nov.ioi.h definite provisions of the second section. On the contrary, 

the intent of the law as expressed in plain language, the 

provisions to prevent frauds upon it, are too manifest to 

admit of a doubt. 

These considerations suffice to dispose of the first question 
presented. An assignment made after the passage of the 
Bankrupt act, is within the second section, if made in con- 
templation of bankruptcy, and for the purpose of giving any 
preference over the general creditors : it is void as a fraud 
upon the law ; so if the assignee is not a bona fide creditor, 
or purchaser without notice. But an assignment for the 
equal benefit of all creditors, is not within the first clause as 
to ail future payments, — a preference being an indispensable 
ingredient to make it void ; and if the assignees fill the cha- 
racter of bona fide creditors or purchasers for valuable 
consideration without notice, a like ingredient is wanting to 
constitute a case of fraud upon the law within the second 
clause, as to all other payments, &c. It follows that such an 
assignment as stated in the first question being valid inde- 
pendently of the Bankrupt act, and not invalidated by any 
of the provisions of the act, the assignee under that act can- 
not recover the property assigned. 

The SECOND QUESTION adjoumcd to this Court, relates to a 
Assign- voluntary assignment, of all the debtor's property, for the 
be made equal benefit of all his creditors, after filing his petition. 
any time The foregoing remarks will apply, to this case, unless the 
decreV ^ '^^ g^^® somc cfl^ect to the filing of the petition on the pro- 
perty of the debtor, before he "is declared a bankrupt, by 
which he is prohibited from making any valid disposition of 
it, after the filing the petition and before a decree of bank- 
ruptcy, — in other words, unless the decree relates to the 
filing the petition, so as to act on an assignment otherwise valid^ 
In ex parte Dudley, ante p. 302, this Court expressed 
itself fully on the eflfect of a decree on liens created after the 
filing the petition, and before the decree. In the reasons for 
the opinion then delivered, there wtU be found the grounds 
of the derision tl at the decree had no ef ect by relation, on 
antecedent judgments, executions, and levies on the property 
of a bankrupt ; the same course of reasoning and the re- 
ference to authority in that case, will apply to an assign- 
ment such as stated in this question, and we think with 
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greater force on the language of the third section taken in Attokt- 
connexion with the first. ^^^^' 

By the first section it is provided, " That all persons what- 
soever," &c. " who shall by petition," &c. " apply to the 
proper Court," &c. "for the benefit of this act, and therein 
declare themselves to be unable to meet their debts and en- 
gagements, shall be deemed bankrupts within the provisions 
of this act, and may be so declared accordingly by a decree 
of such Court." This is the definition of a voluntary bankrupt. 
The following of an involuntary one ** All persons being 
merchants," &c. " shall be liable to become bankrupts," &c. 
" and may upon the petition of one or more creditors," ^o^J^tConrt 
"be so declared in the following cases, to wit," &c. These Mr. Justici 
definitions must be carried into the third section, to explain N^^^TiTii 
the true meaning of its provisions, which are, " That all the 
property and rights of property, of every name and nature, 
and whether real, personal or mixed, of every bankrupt, ex- 
cept as is hereinafter provided, who shall by a decree of the 
proper Court be declared to be a bankrupt within this act, 
shall, by mere operation of law, ipso facto, from the time 
of such decree, be deemed to be divested out of such bank- 
rupt, without any other act, assignment, or other convey- 
ance whatsoever ; and the same shall be vested, by force of 
the same decree, in such assignee as from time to time shall ^^^^fif"- 
be appointed by the proper Court for this purpose ; which b^e^meSe^ 
power of appointment and removal such Court may exercise anpime 
at its discretion, tolies quoties ; and the assignee so appointed ^^°^/ 
shall be vested with all the rights, titles, powers, and authori- 
ties to sell, manage, and dispose of the same, and to sue for 
and defend the same, subject to the order and direction of 
such Court, as fully, to all intents and purposes, as the same 
were vested in, or might be exercised by, such bankrupt be- 
fore or at the time of his bankruptcy declared as aforesaid ; 
and all suits in law or in equity then pending, in which such 
bankrupt is a party, may be prosecuted and defended by such 
assignee to their final conclusion, in the same way and with 
the same effect, as they might have been by such bankrupt." 

That the term bankrupt is used in a double sense in the 
first clause of the first section, is evident. A petitioner for 
the benefit of the act is deemed to be a bankrupt within its 
purview, from the time of filing his petition, and may be de- 
clared so by a decree : — in the second clause, a merchant is 
liable to become a bankrupt on the petition of a creditor, and 
may be so declared accordingly in the cases specified; thus 
discriminating between the person who is decreed a bank- 
rupt in the one case, or liable to become bankrupt in the other^ 
and those who are actually declared so by a decree. 

Having drawn this distinction in the first section, it cannot 
be supposed that it was lost sight of in the third, nor that in 
prescribing the time and the acts by wUcb the property of 
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Anokt- the bankrupt should pass to the assignees. Congress intended 
"^^^' t o use the term bankrupt, as denoting one who was not de^ 
clared so, but was merely deemed so, or liable to become so. 
Such supposition is c<»ntrary not only to settled rules of in- 
terpreting law, but to the plain language of this section — "All 
the property and right of property " &lc. of every bankrupt 
who shall by a decree of the proper Court be declared a bank- 
rupt within this act, shall by mere operation of law, ipso 
facto from the time of such decree be deemed to be divested," 
&;c.: not all the property of every person who is deemed to 
be, or liable to become a bankrupt, but of every one who is 
'^'^fc'^'rt ^^ decreed to be. It is only the decreed bankrupt whose 
Mr. Ju8tic6 property passes from him to the assignee by the decree : it 
^aWwinL jg jf^g property which is owned by him at that time, not what 
had been divested by legal process, or a previous valid sale 
or assignment, by which rights of properly had become vest- 
ed in others. The decree operates only on his property and 
rights of property. If this clause of the law stood alone, it 
would not admit of the construction, that the expression, a 
person who was deemed, or liable to become a bankrupt, 
meant the same thing as a bankrupt who shall by a decree 
of the proper Court, be declared to be a bankrupt : That po' 
tentiaU was actual, adjudged^ bankruptcy; and if this clause 
Assign- could be so tortured ; if it were the only one in this section 
bemiSe^ which bore on this subject, it would be in direct collision 
anytime with the two following; "and the same (all property and 
iiree. rights of property) " shall be vested by force of the same de- 
cree, in such assignee," &c. be " and the assignee so ap- 
pointed," &c. " shall be vested with all the rights," &c. 
'• and to sue for and defend the same," &c» " as fully to all 
intents and purposes, as the same were vested in, or might 
be exercised by such bankrupt, before or at the time of his 
bankruptcy declared as aforesaid." This clause points di- 
rectly to the declared, and not the deemed or potential bank- 
ruptcy. It gives the assignee the same, and no other right 
or potver, then existed in the debtor up to the decree. If the 
bankrupt had no power over his property after his petition 
was filed, or a merchant, &c. after an act of bankruptcy, this 
language is senseless; and Congress must be deemed incapa- 
pable of expressing their intention in intelligible terms, and 
not to have understood what they have said, in prescribing 
a rule of property. Had it been intended that any other act 
than the decrees should directly or by retrospection operate 
from the filing of the petition, or the act of bankruptcy, it 
was most easy to have said so, as in the tenth section of the 
act of 1800, 1 Story 736; but this law has deliberately point- 
ed to the decree as the only operative act, and by necessary 
implication from plain language declared, that it did not af- 
fect what was done before or at the time of Xhe judicial de- 
claration of bankruptcy. The property of the debtor passed 
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from him to the assignee by the judgment of the Court, andANowT- 
not the acts of the bankrupt previously, or by making the "^^^' 
judgment so operate by relation. 

The next clause is to the same effect — " and all facts in 
law or in equity then pending, in which such bankrupt is a 
party, may be prosecuted, and defended by such assignee to 
their final conclusion, in the same way and with the same 
effect, as they might have been by such bankrupt." Suits 
then pending, means, at and before the decree : Such bank- 
rupt, means one so declared by a decree. Now if the de- 
cree operates by relation to the petition, on property which 
the bankrupt then owned, but of which he was divested by^^j^^J^jj 
operation of law or his own act, it must have the same rela- Mr. Justice 
tion to suits then depending, and if the Court may place i*^^ov^ioth 
the hands of a receiver the property of a bankrupt before a 
decree, they may likewise appoint a prochein ami to prose- 
cute and a guardian to defend all suits to which the oank- 
rupt was a party at the time of filing the petition, or the act 
of bankruptcy. 

When it thus appears that Congress has in each of these 
clauses, so expressly declared the degree to be the act which 
divests the bankrupt of all his property and rights of proper- 
ty — vested the same in the assignee precisely as it was in 
the debtor before and at the time of rendering the decree — Assign- 
and transferred to the assignee the management of all suits be made 
depending at that time, it seems impossible to give, by mere any time 
construction, the same effect to the filing the petition, or an^^J^/ ® 
act of Bankruptcy, without the assumption by the Court, of 
legislative power. A general view of the whole section, 
equally precludes all relation of the effect of the decree, to 
any antecedent act of either a petitioner for the benefit of 
the act, or a merchant, &c. who may be brought within it 
on the petition of a creditor. 

It cannot be denied, that all the provisions of this section 
apply equally to cases of voluntary and involuntary bank- 
ruptcies, in respect to the operation of the decree, and to the 
term bankrupt throughout, while the first section discrimi- 
nates between a petitioner for the benefit of the act ; declaring 
that he shall be deemed a bankrupt, and the merchant, &cc. 
who shall be liable to become a bankrupt, but is nowhere 
declared to be deemed or considered as one, in any part of 
the law, before a decree. Now if the term bankrupt refers 
to the petition in the one case, and the act of bankruptcy in 
the other, it includes the merchant who was not so at the 
time, but in the very words of the law was only liable to be- 
come a bankrupt, and could become one only by a decree ; 
thus giving the same meaning to these two different phrases 
" shall be deemed bankrupt," and " shall be liable to become 
bankrupt," and making the third section declare a merchant 
to be by relation an actual bankrupt, when^ by the first sec- 
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Anokt- tion, he could not be declared one, unless he was brought 
"Q"^- within one of the defined cases. In our view of this whole 
section, it refers only to the bankrupt who is declared so by 
a decree; to his " bankruptcy declared as aforesaid,'' and to 
" every bankrupt alike,'' and to " such bankrupt,'* and such 
only as on their own, or the petition of a creditor, had been 
judicially determined to be such. 

When an attempt is made to engraft the doctrine of rela- 
tion on the provisions of this section, it is unsupported by any 
one title in the whole law, to justify it. As a matter of con- 
struction, it is a gratuitous assumption of an intention of the 
aiU* Court Legislature, as repugnant to their words as to the general de- 
Mr.Justice sign of all the parts which constitute the system of bankruptcy 
Baldwin, ^hich they have established. If the principles and rules by 
' which statutes are expounded, will justify the insertion of a 
retrospective effect of a decree to any prior act, it may as 
well be applied to the passage of a bankrupt act, as a petition 
voluntarily filed under it, or an act committed which brings 
it to bear on a person against his will. The relation to an 
act of bankruptcy, was an express provision of the bankrupt 
act of 1800, and was from the first, a part of the English sys- 
tem of bankruptcy ; but this furnishes no good reason for our 
adopting, by mere judicial pmmr, a principle for which there 
Assign- is no colour in the act of 1841, and which was embodied in 
be^miSB^ the act of 1800, only by the force of a legislative enactment, 
any time in language too plain for doubt, or even for argument- 
before the rpj^^ reasons which induced the Ledslature to ingraft the 
doctrine ol relation on a system of mvoluntary bankruptcy, 
can have no operation on the system of the present act, which 
introduces a new and anomalous feature, that of voluntary 
bankruptcy in which the debtor is the actor. In the former, 
the debtor was forced into the operation of the law : in the 
latter he comes voluntarily, at such time as he pleases ; and 
as held by the learned Judge of the first Circuit, and by this 
Court, can withdraw his petition at any time before a de- 
cree. If then the District Court should assume the power 
of placing the property of a petitioner into the hands of a 
receiver, and appoint a person to conduct the suits to which 
he is a party, a withdrawal of the petition would restore his 
property, and give him the management of his suits ; a con- 
sequence which would be unavoidable, thereby leaving the 
Court nothing on which it could exercise any power, and 
enabling the petitioner to defeat what had been ordered, 
while there was a case for judicial action. It cannot be 
imagined that such was the intention of the Legislature, or 
that it could have been their opinion, that the law would 
admit of such a construction, as to make a rule of property 
dependant on an act of a debtor which he could revoke and 
renew at his option. In denying the doctrine of relation, we 
nm counter to no provision of Uie law. In adopting it, wt 
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should introduce a feature at war with its whole scope andAwowr- 
policy, as well as repugnant to its plain language, 

It is therefore the opinion of the Court that an assignment 
such as is stated in the second question is valid under the 
bankrupt act. 

The first question must consequently be answered in the 
negative, and the second in the affirmative. J. W. W* 



DUTIES OF JURORS. 

From Combe's Lectures on Moral Philosophy, 

One of the social duties which' men are occasionally called on to 
discharge, is that of acting privately as arbitrators between dis- 
puting parties, or publicly as jurymen. According to the present 
practice, no particular preparation for these duties is supposed to be 
necessary. A young man may have obtained any kind of education, 
or no education; he may possess any degree of intelligence and 
talent, or none of either ; and he may be upright in his dispositions, 
or very much the reverse ; yet none of these things are of the least 
consideration, in regard to his qualification to serve as a juror ; but 
as soon as he is found inhabiting a house, or possessing a shop, or a 
farm, of a certain rent, his name is placed on the list of jurors; he is 
summoned, in his turn, to sit on the bench of justice, and there he 
disposes by his vote, of the lives and fortunes of his fellow-men. 
The defence maintained for this system is, that as twelve individuals 
are selected in civil cases, and fifteen in criminal, the verdict will 
embody the average intelligence and morality of the whole ; and 
that, as the roll of jurors includes all the higher and middle ranks, 
their decisions, if not absolutely perfect, will, on the whole, be the 
best that can be obtained. This apology is, to some extent, well 
founded ; and the superior intelligence of a few, frequently guides a 
vast amount of ignorance and dullness in a jury. Still, the extent of 
this ignorance and inaptitude is a great evil ; and as it is susceptible 
of removal, it should not be permitted to continue. All of you who 
have served as jurors, must be aware of the great disadvantages 
under which individuals labour in that situation, from want of ori- 
ginal education, as well as from the want of the practice of mental 
appHcation. I knew an instance in which a jury, in a civil cause 
which embraced a long series of transactions, of bills, purchases, 
sales, excise entries, permits, and other technical formalities, was 
composed of four Edinburgh traders, and of eight men balloted from 
the county of Edinburgh, where it borders on Lanarkshire and 
Peeblesshire ; men who occupied small farms, who held the plough 
and drove their own carts ; persons of undoubted respectability and 
intelligence in their own sphere, but who knew nothing of mercantile 
afiairs; whose education and habits rendered them totally incapable 
of taking notes of the evidence, and of course, of forming any judg- 
ment for themselves. When the jury retired, at ten o'clock at night» 
after a trial of twelve hours, one of the merchants was chosen tore* 
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man, and he asked the opinion of his brethren in succession. Eight 
of them echoed the charge of the presiding judge ; but the other 
three announced a contrary opinion. The jurors from the country, 
seeing that the merchants were ail on one side, in opposition to 
them, acknowledged that the details of the case had extended far 
beyond their capacity of comprehension ; that they really could form 
no judgment on the question ; and, therefore, concluded that it was 
safest to follow the judge. The minority differed fronfi the judge ; 
they took great pains in explaining, from their own notes, the leading 
circumstances to the majority, and succeeded in bringing them round 
to their opinion ; and the result was, a verdict of a totally opposite 
description from that at first proposed. I obtained this information, 
the day after the trial, from one of those who had stood in the mino- 
rity. The verdict was right, and no attempt was made to disturb it 
by the party who lost his cause. 

The majority here were not to blame ; they had been called on to 
discharge a public duty for which they were totally unprepared, and 
they did their best to attain the ends of justice. But what I humbly 
submit to your consideration is, that as the ordinary members of the 
comfiiunity are called on to exercise the very important office of 
jurors, and may become the instruments of taking away the life or 
property of their fellow-men, their education should be so conducted 
as to qualify them, to a reasonable extent, for discharging so grave 
a c'uty. If we were accustomed to look on our social duties as 
equally important with our private interests, instruction calculated 
to qualify us to comprehend questions of private right and public 
criminality would undoubtedly, form a branch of our youthful training. 
It has sometimes occurred to me, that it would be highly useful to 
confer certificates, or degrees of qualification, on young men, founded 
on an examination into their educational attainments, and that these 
should be indispensable to their being placed on the roll of jurors, or 
even of voters, and also to their exercising any public office of trust, 
honour, or emolument. The eflfects of such a regulation would 
probably be, that it would be considered disgraceful to want that 
qualification ; that parents would strain every nerve to obtain it for 
their children ; and that men who were the architects of their own 
fortunes would begin by pursuing such studies as would enable them 
to acquire it. The standard of education is still very low, even in 
Scotland ; but in England it is much more so. I knew an English- 
man who had acquired a fortune exceeding £70,000, whose whole 
educational acquirements consisted in reading and the ability to sub- 
scribe his own name. He was, as you may suppose, a man of great 
natural talent. He travelled with a clerk, who conducted his cor- 
respondence, drew his bills, kept his books, and supplied the want of 
original education, as far as this could be done ; but he strongly felt 
the extent of his own defects. His affairs required such constant active 
exertion, that he had found it impossible, after he had entered into bu- 
siness, to educate himself; and he was so far advanced in life when I 
conversed with him^ that he had then no hopes of going to school. 
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DUTIES OP JURORS. 

From Combe's Lectures on Moral Philosophy. 

One of the social duties which men are occasionally called on to 
discharge, is that of acting privately as arbitrators between dis« 
puting parties, or publicly as jurymen. 

Analogous to the duty of jurors, is that of acting as arbitrator 
between individuals who have differences which they cannot amica- 
bly settle. This being altogether a voluntary duty, it may be sup- 
posed that those only who are well known to be qualified for it will 
be called on to discharge it. But the reverse is too often the case. 
Individuals who are themselves ignorant of the nature of an arbitra- 
tor's duties are no judgos of what qualifies another person to dis- 
charge them, and often make most preposterous selections. It is 
indeed a very common opinion, that the referee is the advocate of 
the party who nominates him, and that his duty consists in getting 
as many advantages for his friends as possible. Hence in anticipa- 
tion of disagreement, power is given to the two referees, in case of 
difference in opinion, to choose a third, whose award shall be final ; 
and not unfrequently this oi^ersmauj as he is called in Scotland halves 
the points of difiference between the two discordant arbitrators, and 
assumes that this must be absolute justice. It is a favorite maxim 
with persons not conversant with law, that all disputes are best 
settled by a reference to " honest men jlidging according to equity." 
I have never been blind to the imperfections of law and of legal de- 
cisions ; hut I must be permitted to say that I have seen the worst 
of them far surpassed in absurdity and error, by the decisions of 
honest men judging according to equity. If any of you have ever 
acted as an arbitrator, he must have found that the first difficulty 
that presented itself to his understanding was the wide difference 
between the contending parties, regarding matters of fact. The law 
solves this difl[iculty, by requiring evidence, and by establishing rules 
for determining what evidence shall be sufficient. Honest men, in 
general, hold themselves to be quite capable of discovering, by the 
intuitive sagacity of their own judgment, which statement is true, 
and which false, without any evidence whatever, or at least, by the 
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aid of a very lame probation. The next difficulty which an arbitra- 
tor experiences is, to discover a principle in reason, by which to 
regulate his judgment, so that impartial men may be capable of per- 
ceiving why he decides as he does, and that the parties themselves 
may see that justice has been done to them. In couits of law, certain 
rules which have been derived from a comprehensive survey of 
human affairs, and much experience, are taken as the guides of the 
understanding in such circumstances. These are called rules or 
principles of law. They do not always possess the characteristics 
of wisdom which I have here described, nor are they always suc- 
cessfully applied ; bnt the objects aimed at, both in framing and ap- 
plying them, are unquestionably truth and justice, yet honest men, 
judging according to equity, too frequently treat all such rules with 
contempt, assume their own feelings to be better guides, and con- 
ceive that they have dispensed absolute justice, when they have fol- 
lowed the dictates of their own understandings, unenlightened, in- 
experienced, and somewhat swayed by many prejudices. I recollect 
a decision of this kind, which astonished both parties. A trader in 
Edinburgh had ordered a cargo of goods from Liverpool, according 
to a description clearly given in a letter. They were sent, and 
invoiced according to the description. When they arrived, it was 
discovered that they were greatly inferior, and even some of the 
articles different in kind from what were ordered ; and also that 
they were faded, and on the point of perishing through decay. The 
purchaser refused to receive them ; the seller insisted ; and the ques- 
tion was refeired to an honest man. He decieed that the goods 
were not conformable to the order given, and that the purchaser 
was not bound to receive them ; but he nevertheless condemned the 
purchaser to pay the freight from Liverpool, and all the expenses of 
the arbitration ; and assigned as his reasons for doing so, that he, 
the arbitrator, was not bound by rules of law, but was entitled to 
act according to equity ; that the seller would sustain an enormous 
loss, by disposing of the cargo at Leith for what it would bring ; that 
the purchaser had escaped a ruinous loss, by being allowed to reject 
it; and that, therefore, it was very equitable that the purchaser 
should bear a little of the seller's burden ; and that the freight and 
costs formed a very moderate portion of the evil to be sustained by 
him. He added, that it would teach the purchaser not to order 
whole cargoes again,. which he thought. was going beyond the limits 
of his trade ; besides, it was a very dangerous thing for any man to 
order a whole cargo, especially when he had not seen the goods 
before they were shipped. 

Perhaps some persons may be found, to whom this may appear to 
be. a very just judgment;, but to every one acquainted with the 
principles'of trade, and who perceives that the seller's bad faith, or 
unbusiness-like * error, was the sole cause of the evil, it must 
appear, at best, as a well intended absurdity if not a downright ini- 
quity. 
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I know another case, in which the arbitrator found himself much 
puzzled, and resorted to this method of solving the difficulty: He 
called the two parties, Mr. A and Mr. B, to meet him in a tavern, 
and placed them in separate rooms. He then went to Mr. A, and 
told him that he had seriously read all the papers, and considered 
the case, and had come to the conclusion that he, Mr. A, was en- 
tirely in the wrong, and that he meant to decide against him, and 
had called him and Mr. B to meet him, to try if it were possible to 
negotiate a compromise between them, to save him from the disa- 
greeable necessity of pronouncing such a decision. He concluded 
by asking Mr. A what was the largest sum that he would voluntarily 
offer, to avoid the impending decision. Mr. A, after expressing his 
surprise and disappointment, and arguing his case anew, which ar- 
gument was heard patiently, and pronounced to be unsatisfactory, 
at last named a sum. The arbitrator proceeded to the room in 
which Mr. B was waiting, and told him that he had studied the case, 
&c., and was extremely sorry that he regarded him as completely 
in the wrong, and meant to decide against him ; but as he had a 
regard for him, he begged to know the smallest sum which he was 
willing to accept of, if Mr. A could be induced to offer it as an ami- 
cable compromise, to save him the pain of pronouncing snch a 
judgment. Mr. B. argued, and was listened to ; his arguments were 
repelled, and he was again solicited to name a sum, under pain of 
having a decision immediately pronounced, which would deprive 
him of all. He at last named a sum. There was a wide dfference 
between the sums named ; but the referee was not to be defeated ; 
he went backward and forward between them, constantly ihreaten- 
inoj each in turn with his adverse decision, till he forced the one up 
and beat the other down, so that they at last met ; and then, keeping 
them still apart, he caused each of them to subscribe a binding 
letter of compromise. This accomplished, he introduced them to 
each other, and boasted of the equity of his mode of settling the 
dispute. 

One practical remark which I beg leave to offer on the subject is, 
that the education of lawyers should embrace more instruction in the 
business aflairs of the world than it does, and that the education of 
practical men should include some information concerning those 
great principles of law w^hich have been found, in an extensive series 
of instances, to lead most successfully to justice. In this way, the 
lawyer would be better guided, by the knowledge of business, both 
in framing and applying his legal rules, while the mercantile 
arbitrator would enjoy the advantage of profounder principles to 
assist his judgment; and a purer administration of justice by 
both public and private tribunals would probably be the foeneficial 
result 
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ACT or JULY 13th, 1842. 

Kasolution repealing the proviso in the first section of an act entitled ''An act to abolish 
Imprisonment for Debt and to punish Fraudulent Debtors." 

Resolvbd, &c» That the proviso of the first section of the act en- 
titled "An act to Abolish Imprisonment for Debt, and to punish 
fraudulent debtors, passed the twelfth day of July, 1842, be, and the 
same is hereby repealed. 

Approved, July 19th, 1842. 

RELIGIOUS SOCIETIES. 

Religious Societies may hold Real Estate for certain purposes. Being section 32. of an act 
annexing Schuylkill County to the Eastern District of the Supreme Court, and for other 
purposes. 

Sect. 32. That it shall and may be lawful for any religious deno- 
mination or society within this Commonwealth to purchase, take, 
receive and hold by deed, gift, grant or otherw^ise, lands or lene» 
ments, for the purposes of burying grounds, churches, parsonages, 
school-houses and alms-houses, for any estate whatsoever, and to 
have and to hold the same according to the respective rules and 
disciplinary regulations of said religious societies. Provided, That 
nothing in this act contained shall be construed to permit any religi* 
ous denomination or society, or any person in trust for them, unless 
specially authorized by its charter to purchase, take or hold real 
estate, except for the purposes aforesaid ; and so much of the act of 
the sixth of February, one thousand seven hundred and thirty, and 
one thousand seven hundred and thirty-one, entitled " An act for 
the enabling religious societies of Protestants, within this province, 
to purchase lands for burying grounds, churches, houses of worship, 
schools, and so forth, as is inconsistent herewith, be and the same is 
hereby repealed. 

Approted August 2d, 1842. 

PUBLIC SCHOOLS. 

An act to prbvide for the Education of the Poor in the non-aceepting School Districts of 

the Commonwealth, &>o, 

Sbct. 1. Daty of School Directors and As- | Sect. 3. Directors to furnish teachers with 

aessors in non-accepting School Dis- a Hst of children. 

tricts. Sect. 4. County Commissioners to pay cer* 

SscTk 2. Assessor to iilrnish Directors with tain tax to townships which have accepted 

A copy of adjusted valuation. school law. 

Sect. 5. Repeals former acts. 

SixsT. 1. Be it enacted, &c. That from and after the passage of 
this act it shall be the duty of the directors of every non-accepting 
school district in pursuance of the second section of the act to con- 
solidate and amend the several acts, relative to a general system of 
education by common schools, passed 13th June, 1836, on or before 
the first Monday of January, in each and every year, to issue a 
precept to the assessors of their several districts requiring them to 
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receive from the parents, the names of all the children between the 
ages of five and fourteen years who reside therein, and whose parents 
are unable to pay for their schooling, and it shall be the duty of the 
several assessors in the said school districs, to make return of the 
names of the said children to the directors, on or before the first day 
of April next, after the date of the said precept to the said directors, 
who shall after giving ten days notice by public advertisement, hold 
an appeal to hear all persons who may apply for alterations or addi- 
tions of names in the said return, and make all such alterations as 
shall appear just and reasonable, and shall thereupon make an esti* 
mate of the sum required to educate the said children for the year 
commencing on the first Monday in June* 

Sect. 2. The assessor of every ward, township or borough, com- 
posing the non-accepting school district, shall upon demand, furnish 
the school directors of the district with a correct copy of the last ad* 
justed valuation in the same, for county purposes, whereupon the 
board of directors, shall on or before the first day of June, annually 
proceed to levy and apportion the sum so as aforesaid, estimated in 
the same way and manner as county rates are levied, and issue a 
warrant for the collection of the same, to the township supervisors, 
whose duty it shall be to collect the same in the same manner, and 
for the same per centage as road taxes are collected. 

Sect. 3. It shall be the duty of the directors of each of the non- 
accepting school districts, to send a list of the names of the children 
aforesaid, to the teachers within their respective school districts, and 
the accounts for teaching shall be examined and if found correct 
paid by the said directors, and the accounts of the said directors 
shall be settled by the township auditors in the usual way. 

Sect. 4. That in all cases when there has been a tax levied by 
the county commissioners, in any county in this State, upon the in- 
habitants of any township, which has not accepted the school law 
for the education of the poor gratis, in pursuance of the sixteenth 
section of the act of the 13th day of June, 1836, entitled " An act to 
consolidate and amend the several acts relative to a general system 
of education by common schools," and the money has not been ex- 
pended by them in educating the poor gratis, the same shall be paid 
over to said township, who shall have accepted the school law to be 
by the school directors appropriated to common school purposes. 

Sect. 6. So much of act of 4th of April, 1809, entitled " An act 
to provide for the education of the poor gratis,*' as is hereby altered 
or supplied is hereby repealed. 

ApproYed July 30th, 1842. 

SHERIFFS. 

No Tayern Lieense to b« g^nted to Sheriff. Being section 44« of an act ** To resurvey 
and mark the County Line of Montgomery and Philadelphia,'* &c.&c. 

Sect. 44. From and after the passage of this act it shall not be 
lawful for any Court to grant a tavern license to any person holding 
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or exercising the office of Sheriff in this Commonwealth, or to any 
house occupied by a Sheriff: Provided, The said house be situate in 
the county town : And Provided further, That the provisions of this 
section shall not apply to the counties of Mifflin, Juniata, Clearfield, 
Luzerne and Montgomery. 

Approved March 25ih> 1842. 

FINES AND FORFEITURES. 

Section 6, of an act of 26f/i Marck^ 1785, (2 Smith's L. 300) extended to fines payable for 
the use of Counties, being section 55, of an act concerning the Trust £state of Hugh 
Roberts, &c. &.c. 

Sect. 65. That so much of the sixth section of the act of 26th 
March, 1785, as relates to the recovery of fine and forfeitures, shall 
be and is hereby extended to all fines and forfeitures and amercements 
which by any law of this Commonwealth, is directed to be paid to 
the Treasurers, or County Commissioners, of the respective counties, 
for the use of the counties respectively. 

Approved, July 16th, 1842. 
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Section 27, of an aet to provide for Education of the Poor in non-accepting School Dis- 
tricts, &c. Act of 27th March, 1713, not tu apply when the defendant or defendants 
are beyond sea. 

Sect. 27. That the provisions of the act of 27th March, 1713, en- 
titled " An act for limitation of actions, shall hereafter not extend to 
cases where the defendant or defendants, in any suit shall be beyond 
sea, at the time of such cause of action accrued : Provided, That 
such suit be brought within the times limited by said act, after the 
return of such defendant or defendants from beyond sea. 

Approved July 30ih, 1842, 

ORPHANS' COURTS. 

Real Estate of Intestate sold by order of Orphans' Court, before five years from the death 
of Intestate, administrators authorized in certain cases, to pay debts with proceeds of 
such sale. Proviso:, as to notice from the heirs of snch intestate. Being section 52, 
of an act *' Concerning the Trust Estate of Hugh Roberts, deceased," &c. 

Sect. 52. That in cases of intestacy where the real estate of the 
decedent, shall be sold under an order of the Orphans' Court, for 
distribution, before the expiration of five years from the death of the 
intestate, the administrators are authorized to apply the proceeds of 
such sale whilst in their hands, to the payment of debts and claims 
owing by the decedent, for which there may not be other assets in 
hand, and in all such cases that may have heretofore occurred, and 
such sale shall have been made within five years from the death of 
the decedent, the payment of such debts or claims that may have 
been so made out of the proceeds, shall be allowed as credits on the 
accounts of said administrators, subject to the usual examination by 
the Orphans' Court, notwithstanding such payment hath been made 
: iter the expiration of said time : Provided, That if before any such 
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payment made, the distributees of the proceeds of such real estate, 
their guardians, or agents, shall have given, or in future cases may 
give, written notice to such administrators objecting to such pay- 
ment, then, and in such case, this section shall not justify the same 
unless such real estate were or may be otherwise legally liable to 
such payment. 

(Approved July ICth, 1842.) 

JUDGMENTS. 



2. Judgments entered against two or more 
defendants at different times, shall date 
from the latest entry. 



1. On scire facias to revive Judgments en- 
tered against two or more defendants at 
different times, sci. fa. shall recite the date 
of the last entry. 

Being sections six and seven, of an act " annexing Schuylkill Couty to the Eastern Die* 

trict of the Supreme Court." &c. 

Sect. 6. That in all original actions and proceedings to revive 
judgment which have been or hereafter may be instituted against 
two or more defendants, in which judgment has been entered on 
record, at different periods, against one or more of said defendants, 
by confession or otherwise, or hereafter may be so entered, the en- 
tries so made or to be made shall be considered good and valid 
judgments against all the defendants, as of the date of the respective 
entries thereof, and the day of the date of the last entry shall be re- 
cited in any subsequent proceedings, by scire facias or otherwise, as 
the date of judgment against all of them, and judgment rendered 
accordingly: Providedt That the provisions of this section shall not 
affect the liens of any such judgment. 

Sect. 7. From and after the passage of this act, where an entry 
or judgment has or shall be made on the records of any Court against 
two or more defendants, at different periods, such entries shall ope- 
rate as good and valid judgment against all the defendants, and the 
plaintiff may proceed to the collection of the money due thereon, 
with costs, as if the entries had all been made at the date of the 
latest entry. 

Approved August 2, 1842. 

TREASURER OF PHILADELPHIA CO. 

1. How vacancy shall be filled, — ^Duty of 2. When vacancy occurs, how lon^ incum- 
County Commissioners to examine ac- bent appointed by the Commissioners 
counts of, &c. shall remain in office. 

Sections 1.3 and 14, of an act ''to annex Schuylkill County to the Eastern District of the 

Supreme Court." &.c. 

Sect. 13. That whenever a vacancy shall occur, by death, re- 
signation or otherwise, in the office of Treasurer of the county of 
Philadelphia, it shall not be lawful for the Commissioners of said 
county to elect or appoint any person to such vacancy for a greater 
length of time than until the next general election succeeding such 
vacancy. 

Sect. 14. And it shall be the duty of the qualified voters of the 
city and county of Philadelphia, whenever a vacancy occur in the 
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office of treasurer of said county to elect, at the next general election 
succeeding such vacancy, any person, a qualified voter of said city 
or county to serve as treasurer of said county for the unexpired time 
of such vacancy, and any person that is a qualified voter of the said 
city or county, that may have been appointed or elected by the com- 
missioners of said county to fill a vacancy until the next general 
election, shall be eligible to fill the vacancy of said office, but no 
person shall be eligible to be elected to said office that has heretofore 
been elected and filled the duties of said office : Provided, That the 
provisions of this law shall not affect any appointment or election 
made by the County Commissioners at the passage of this act; and 
it shall be the duty of the auditorrs of said county to examine the 
accounts of said treasurer at least once in each and everv week, and 
report to the Commissioners the actual amount of moneys on hand 
with said treasurer at the expiration of each week ; and any of the 
above officers refusing or neglecting to comply with the provisions . 
of this act, shall be subject to a fine of not less than five hundred 
dollars, to be recovered as fines of like amount are now recoverable 
by law, and discharged from office, and said fines shall be appro- 
priated one half to the informer and other half to the use of said 
county ; and so much of any law that is hereby altered or supplied 
be and the same is hereby repealed. 

Approved August 2d, 1842. 

SUPREME COURT. 

Section 1, of an act " annexing the County of Schuylkill to the Eastern Difltrict of the 

Supreme Court,'* &.c. 

Sect. 1. Be it enacted j &c. That from and after the passage of 
this act the County of Schuylkill shall be and it hereby is attached 
to the Eastern District of the Supreme Court, and that all writs of 
error and certiorari, and appeals and proceedings now pending in the 
Middle District of said Court shall be removed into the said Eastern 
District for determination, and the Prothonotary of the said Middle 
District shall forthwith certify all such wrjjts of error, records and 
proceedings there pending, to the prothonotary of the said Eastern 
District. 

Approved August 2d| 1842. 

RECOGNIZANCES. 



1. Any person having suffered loss or injury 
by reason of a crime or misdemeanor, 
may bring suit on a forfeited recognizance, 
in the name of the Commonwealth. 



2. Court to order distribution and order 
thereof — and Court may appoint Auditors 
to assess damages. No recognizance to 
be respited witnout notice to the person 
who shall have entered the complaint. 

Being sections 25 and^, of an act ** to provide for Education of the Poor in non-acceptio^ 

School Districts," &,c. 

Sect. 26. That where recognizances have heretofore, or shall 
hereafter be taken by any competent authority, for the appearance 
of persons charged with the commission of any crime or misdemean* 
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or before any Court, to answer to such charge or to appear before 
any Judge, Justice of the Peace, Alderman, or other officer for 
further hearing, and the said recognizance shall have been, or may 
hereafter be forfeited on account of the person so charged, failing to 
comply with the condition therein, or where suits have been com- 
menced for the purpose of recovering the amount of any rccogtiizance 
heretofore forfeited, and not prosecuted to final judgment, it shall be 
lawful for any person having suffered loss or injury by the commis-* 
sion of such crime or misdemeanor, by themselves, their agents or 
attorney, to institute suit in the name of this Commonwealth, or to 
prosecute any suit or action now pending and undetermined, and 
proceed to final judgment thereon. 

Sect. 26. That where the amount or any part thereof, of any 
judgment recovered in pursuance of the provisions of the preceding 
section of this act, shall be collected by execution or otherwise, the 
same shall be taken into open Court by the Sheriff or other officer 
having received the same, and it shall be the duty of the Judges of 
any Court being notified of the payment of monev as aforesaid, to 
order and decree a distribution of the same in the following ordeft 
to wit : 

First. That so much thereof as shall be necessary to pay the legal 
costs on such judgment, and upon the proceedings before the magis* 
trate, who shall have taken such recognizance shall be applied 
thereto. 

Second. That so much thereof as shall be dee^ned a reasonable 
compensation for the person, his agent or attorney, who shall have 
prosecuted the same to final judgment shall be applied thereto. 

Third. That so much of the residue thereof as will pay the amount 
of damage sustained by any person, by reason of the commission of 
such crime or misdemeanor with interest thereon, to be counted 
from the date of the commission of such criitte or misdemeanor shall 
be applied thereto. 

Fourth. And that the residue of any moneys collected as aforesaid 
be paid to the proper county, or into the treasury of the Common* 
wealth as the case may be. 

And it shall be the duty of the Judges who shall make distribution 
of money as aforesaid, to order and decree the specific sum which 
shall be applied to each item. And it shall be lawful for the Judges 
of any Court to appoint one or more Auditors to a>sess the amount of 
damages sustained by any person or persons, who shall claim any 
part of a sum of money arising from any recognizance forfeited as 
aforesaid, which said Auditor or Auditors shall have authority to 
administer oaths, and it shall be the duty of said Auditor or Auditori 
to report the testimony taken before hi t> or them to the Court, to* 
gether with a statement of the amount of damage sustained by such 
claimant : Provided^ hoinever. That a re-examination may be had of 
the proceedings, and report of any such Auditors at the discretion of 
the Court, and the order and decree of the Court thereon fbiUl bf 
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iialil and conclusive: Provided furtherf That nothing herein con* 
tained shall be construed to prevent the Judges of the Courts having 

{'urisdiction over such recognizance, from exercising the authority 
leretofore exercised in respiting the same, but no recognizance taken 
as aforesaid shall, after the passage of this act, be respited or can- 
celled without first giving notice to the person who shall have en- 
tered the complaint upon which such recognizance shall have been 
taken, such notice to be served as shall be directed by the Court. 

Approved July 30th, 1842. 



PROTHONOTARIES. 

Setalutian of April 12tA, 1842, does not emUfid to Prothonotariet and Clerks of Courta. 
Beinff section 51, of an act *' concerning the trust Estate of Hugh Roberts, deceased, 
and for other purposes. 

That the Resolution passed the 12th day of April, A. D. 1842, en- 
titled " a Resolution to prevent Collectors and other agents from 
speculating with the public funds in notes of the 4th of May 1841," 
shall not be so construed as to extend to Prothonolaries, Registers, 
Recorders and Clerks of the different Courts of this Commonwealth, 
y except so far as to require them to make affidavit that they were re- 
ceived in the ordinary transactions of their respective ofl[ices. 

Approved July 16th. 1842. 

DECLARATION. 

Iiumfiiciency of Declaration shall not authorize new suit. Section 12, of an act to ''annex 
Schuylkill County to the Eastern District of the Supreme Court." &c. 

From and after the first day of September next, in all cases where 
judgment shall be arrested on account of the insufficiency of the de- 
claration, a new suit shall not be commenced for the same cause of 
action, until the costs shall be paid in the first suit as in cases of a 
verdict and judgment for defendant. 

Approved August 2d, 1842. 



OPINION OP JUDGE WELLS. 
United States District Court, Missouri District. 

' Difcliaiga rdbsod on the ground that the Bankrupt Lew is unconstitationAl. 

In THE MATTER OF £dWARD KlEIIT. 

This was a petition in bankruptcy, by a c'eblor, under the act of 
Congress entitled « An act to establish a uniform system of bank- 
ruptcy throughout the United States, approved 19th August, 1841. 
,The petitioner was declared a bankrupt, and the final hearing of his 
petition set for this term ; and now, upon the final hearing, the peti- 
tioner asks a decree of this Court, decreeing him a full discharge 
%^m aB bi« debts, tmd a certificate thereof, as provided by said act. 
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It now becames necessary for the Court to det^ide a very sriive 
<and important question ; important as it regards the number of peiv 
aons interested, the amounts in controversy, and the principles in- 
volved in the decision. It is, the authority of this Court to make the 
decree asked, discharging the petitioner from his debts and this 
makes it necessary to decide upon the constitutionality of the act, or 
the power of Congress, under the Constitution, to pass the act, and 
require the Court to make the decree. 

A preliminary question is to be disposed of. Whether it is the 
duty of the Court to decide on the constitutionality of an act of Con* 
gress, when the question arises in a cause before it, and if, in the 
opinion ot the Court, the act be repugnant to the Constitution, it 
should so decide. The Constitution of the United States is declared 
to be the supreme law of the land. All the power which Congress 
possesses is derived from it. If an act be repugnant to the Con- 
stitution, it would seem it could not become a law : if a law, it must 
be obeyed ; if it be repugnant, or in opposition to the Constitution, and 
you obeyed it, you would violate or disregard the Constitution; which, 
then could not be regarded and obeyed as the Supreme law. The 
Judges are sworn to support the Constitution — and of course, to sup- ^ 
port it as the supreme law. If they decide against its requirements, 
they could hardly be saiJ to support it as the supreme law. They 
must, therefore, obey the Constitution, and distregard an act that is 
repugnant to it. 

To illustrate this: A is the owner of a tract of land. An act ci 
Congress is passed, by which the land is granted to B. B brings suit 
for the land, and claims under the act granting it to him ; »A defends, 
under the Constitution; alleging that Congress had no authority, 
under the Constitution, to pass the act granting his land to B. The 
Court must decide the cause. 

Again : A is the owner of a tract of land, and sells it to B; B 
gives his bond to A for the purchase money. An act of Congress it 
passed declaring that B shall be wholly released and discharged from 
bis debt; and that a certain Court shall, on his application, grant 
the discharge : and that no suit shall be brought or maintained in 
any Court to recover the debt. Here, again, either of the Courts 
before whom the question arises must decide on the authority of 
Congress to pass the act by which A is deprived of his debt. If the 
Constitution provides that the land of A shall not be granted to B, 
and that a debt B may owe A shall not be discharged without pay- 
ment, any act to the contrary, the Constitution being the supreme 
law, must be invalid ; and the Court must dedide the cause, and 
must support the claim or defence which the Constitution maintaiaa, 
and disregard the act. 

These were the principles intended to be established by the frameni 
of the Constitution ; and are in accordance with established judiei«l 
principles. Fed. No. 4^-^78-^Marbury vs. Madison, I Con. Rep, 
268. Vanhom's lessee vs. DorraciGe, 2 Dell. 3M~1 KMt'y doift^ Vtt. 
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Is this act of Congress, under which the petitioner clflims a dis« 
charge from his debts, authorized by the Constitution 1 In order to 
determine this, it will be necessary to notice several of its provisions. 

It provides in substance, that any person, whether a trader or not, 
who is indebted, except in a few enumerated cases, may file his pe- 
tition in the District Court of the United States, for the benefit of 
the act., at any time he may please, without the consent or action 
of any of his creditors, and obtain by a decree of the Court, a dis- 
charge from all his debtSi. This decree is to be had without the 
consent of any of his creditors being required-^even if they do not 
participate in the proceedings, or receive a dividend from the pro*- 
perty. The decree is to be deemed a full and complete discharge 
from all his debts, contracts, and engagements, proveable under the 
act, whether contracted before or after the passage of the act. If 
he has property, he surrenders it; if he has none, it is the same 
thing as it regards his discharge. 

In examining this qti^stion, we should ascertain, if possible^ what 
was the object the convention had in view by inserting the pro* 
vision. The phraseology adopted would indicate a part of the 
object. " To establish uniform laws on the subject of bankrupt* 
cies throughout the United States." It was apprehended, at least, 
that they would not be uniform, unless Congress had the power to 
make them so. In addition to this, we are told by Mr. Madison (Fed. 
No. 42) that " the power of establishing uniform law of bankruptcy 
is so intimately connected with the regulation of commerce, and will 
prevent so many frauds where the parties or their property may lie 
or be removed Into different States, that the expediency of it seems 
hot likely to be drawn into question.'' To have a system that would 
be uniform, and would prevent frauds^ &;c. seems to have been the 
object. The proposition was referred to the committee of detail, of 
which Mr. Rutledge was chairman, and reported as it now stands 
in the Constitution. In ascertaining what were the mischiefs to be 
remedied, or the objects to l)e effected, the convention, doubtless, 
looked to the condition of things, and of course, to the institutions 
and laws of the various States. But for a definition of that, or any 
other legal term, or to ascertain the nature and extent of the powers 
they were about to grant, by particular words or phrases, they would 
hardly look to the laws of the States. There was far less inter* 
course in those days than at present. There was no steamboats, 
railroads, or McAdamized roads. 

The Jaws of the several States could not have been generally 
known to the members of the convention from the different States ; 
even the best lawyers could not have been acquainted with the laws 
of the States in which they did not practice. They are not so, even 
tt this day. If they had been acquainted with the laws of all the 
States, to which would they have referred, in preference to all the 
Testy for definitions, or the meaning and extent of legal forms ? The 
eoovention well knew it was making a Constitution for the whole 
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Union ; that the terms they might use should be known and under* 
stood, and must be interpreted and explained, in every State. They 
were, therefore, exceedingly exact in the use of words and phrases; 
every word of legal import, every phrase, was weighed and con*- 
sidered ; and a phrase of only a few words was frequently referred 
to a committ/ee, as was done in this case, and examined and reported 
on. They were frequently obliged to use legal terms ; they were 
making a law ; this was a legal term — bankrupt law. What was to 
be done to prevent confusion and uncertainty ; and, above all, to 
mark exacriy, and with legal precision, the extent of the powers 
they were about to grant, that neither more nor less power might be 
granted than was desired ? 

Our ancestors had removed from England. The United States 
had then lately been English colonies and part of the British empire. 
The English laws and system of jurisprudence had been substantially 
adopted in every State in the Union. Every person at all conver- 
sant with legal subjects, and every lawyer, of course^ was acquainted 
with the English laws. This knowledge was equally extensive in 
in every State, It is so at this day. Here, then, was a law with 
which all were acquainted^ and to which ail could refer. There 
could be no mistake, if reference was made to it for the meaning of 
terms. And to it they did, accordingly, refer. We do so to this 
day. Ask a lawyer the meaning of a legal term, and where does he 
look for an answer ? To the statutes of Massachusetts, or Georgia — 
New York, Pennsylvania, or Virginia ? Certainly not. In most in- 
stances, he would look in vain. 

The proposition in regard to bankruptcies was made by Mr. Charles 
Pinckney of South Carolina, in the words we now find in the Con- 
stitution : it was referred to the committee of detail, consisting of 
Mr. Rutledge of South Carolina. Mr. Randolph of Virginia, Mr. 
Gorham of Massachusetts, Mr. Else worth of Connecticut, and Mr* 
Wilson of Pennsylvania; and they reported it in the words in which 
it was referred. Now, several of these States never had any thing 
like a Bankrupt law. To which, then, did they refer, or could they 
refer, to ascertain the meaning and extent of the terms they were 
employing ? The lawyer, if he is not familiar with the term, will 
refer to Blackstnne's Commentaries, or to an English Law Dictiona- 
ry, where he will readily find it. If he referred to the statutes of the 
different States, he might get as many definitions as there were 
States, supposing they bad any law on the subject. 

The first Continental Congress, in 1774, declared, among other 
things, " that the respective Colonies were entitled to the benefit of 
such of the English statutes as existed at the time of their coloniza- 
tion, and which they had, by experience, found to be applicable to 
their several local and other circumstances." — ^Journal of Congress, 
vol. 1, page 28, Philadelphia edition of 1800. 

Many of the States had adopted, in a body, the English statutes. 
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only excepting such as were local to that kingdom, or not applicable 
to their situation. 

The Supreme Court of the United States, in Patterson vs. Winn, 
6 Pet. R. 233, say that " the English statutes passed before the emi* 
gration of our ancestors, and applicable to our situation and in 
amendment of the law, constituted a part of the common law of the 
country," 

We know, as matter of history, that the members of the Conven- 
tion who took part in debate, were intimately acquainted with the 
English laws. The committee above mentioned possessed several of 
the most eminent lawyers in America, and who have held the highest 
legal stations. Reference was often made by them to the English 
laws for the meaning of terms or phrases they were using. Thus, 
when it was proposed to define and limit treason against the United 
States, Mr. Randolph and Mr. Elseworth, (two of the committee,) 
Mr. Madison, Mr. Mason, and Mr. Governeur Morris, all referred 
to the act of Parliament of 25th Edward 3d ; and the Convention at 
last, adopted the precise phraseology of that act. — Madison Papers, 
1770. Again : when the phrase " ex post facto" was under con- 
sideration, Mr. Dickcrson stated that on examining Blackstone's 
Commentaries, he found the term related to criminal cases only. 
Ibid, 1450. And the Supreme Court has since confirmed the sig- 
nification of the terms to the definition given by Blackstone. Mr. 
Hamilton, who was a member of the Convention, in speaking of the 
" habeas corpeas" provision in the Constitution, refers to and quotes 
Blackstone's Commentaries — Fed. No. 84. 

This general principle being established, we may go a step further, 
and show that, in point of fact, the Convention had the English 
statutes in view, in determining the nature and extent of the power 
they were granting to Congress, when the bankrupt clause was under 
consideration. 

Mr. Sherman observed that ** bankruptcies were in some cases, 
punishable with death by the laws of England ; and he did not choose 
to grant a power, by which that might be done here." — Mad. P. vol. 
3, 1841. It thus appears, that the Taws of England were the laws 
referred to in regard to the definition and nature of the powers they 
were conferring. 

It may also be remarked, that Blackstone's Commentaries were in 
the hands of the members, and frequently referred to. This book 
contained a definition of a bankrupt, and a summary of the English 
laws on the subject. What, then, was the English law to which the 
Convention referred when they adopted the clause in regard to 
bankrupts 7 The English system, when the Convention sat, had been 
in operation for several generations ; and provided, in substance, a 
proceeding by a creditor against a debtor who was a trader ; dis^- 
Iribution of bankrupt's effects equally among his creditors ; a disK 
charge to be obtained by the debtor from his debts, upon obtaining 
the consent of a given number of his creditors. 
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It was a proceeding for the benefit of creditors, as are all laws for 
the collection of debts, of which this was one ; but with liberality 
towards the debtor, who, by misfortunes so frequently attending 
trade, became unable to pay his debts, in allowing him a discharge 
from those debts, upon obtaining the consent thereto of a given ma- 
jority of his creditors. Even this provision lor a discharge, we are 
told by Blackstone, was intended for the benefit of creditors, as it 
influenced debtors to act with economy, industry, and honesty, and 
make a full surrender of their property — without which they could 
not hope to obtain the consent of their creditors. 

The whole system was founded on the principle, that a trader, 
who owed debts in various parts of the country, and was fraudulently 
making way with his property, instead of paying his debts with it, 
should have that property taken away and placed in the hands of 
trustees or other oflicers, with which his debts should be paid ; and 
each of his creditors, whether absent or present, have his fair di- 
vidend. 

We are told by Mr. Madison, (who has, not inaptly, been called 
the Father of the Constitution,) that a uniform system of bankruptcy 
" would prevent so many frauds, when the parties or their property 
may lie or be removed into diflTerent States, that the expediency of 
it seems not likely to be drawn into question." — Fed. No. 42. This 
reason for the adoption of the clause in regard to bankrupts was 
published by Mr. Madison after the Constitution was proposed by 
the Convention, but before it was adopted by the States ; was in- 
tended to explain the grant of power to Congress, and to induce the 
States to accept the Constitution ; and no doubt had its eflect. The 
frauds of whom — the removal of whose property — are here spoken 
of? Certainly the frauds of the debtor — the property of the debtor. 

We have another almost cotemporaneous exposition of this grant 
of power to Congress. It is the act of Congress of 1800, " to es- 
tabish a uniform system of bankruptcy throughout the United States," 
It is altogether, in its principal and material features, like the Eng- 
lish system : a proceeding by creditors against debtors who are 
traders — distribution of a bankrupt's eflfects equally among creditors 
— a discharge of the bankrupt from his debts, on the consent obtain- 
ed of a given majority of his creditors. 

I have now, I think, shown that the bankrupt system intended by 
the framers of the Constitution ; and to establish which power was 
given to Congress, was a system for the benefit of creditors, to 
enable them to collect their just debts, and to prevent the frauds of 
debtors who might remove their property and themselves into dif- 
fbretit States. 

I will now show that the act we are now considering is solely and 
entirely for the benefit of debtors, and to enable them to avoid their 
debts and therefore opposed to the whole intent, spirit, and object c( 
a bankrupt law. For this purpose I will here furtlier notice some of 
its provisions. 
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1st. The debtor selects his own time to commence proceedings-— 
when he may have entirely squandered his property, and when 
nothing can be found. It is not even necessary that he should have 
been sued, or threatened with a suit, or ever asked for the debt. 

2d. He is allowed to select the State and (bounty where he will 
commence proceedings. For this purpose he can change his resi- 
dence or business to any place he may think more favourable. He 
can thus go where nobody is likely to detect his frauds. 

3d. He may have spent all his property in idleness, riotous living, 
debauchery or gambling, in stocks or wild speculations. It will not 
affect him, and he is entitled to his discharge, equally with the most 
prudent, industrious, and economical person. 

4th. If he does not surrender to his creditors one cent's worth of 
property, he may have property reserved to him to the amount of 
$300, for his own use ; and also his wearing apparel, and that of his 
family, which has been held by some to include jewelry. 

5th. If a majority of his creditors should object to his discharge, it 
will only give him an additional privilege — that of demanding a jury, 
and taking the cause aviay from the Court. Or he may appeal, 
even before the cause is tried, and is allowed ten days to appeal in. 
No such privileges are given to creditors. 

6th. After the Court disposes of the matter, or decides the cause 
against him, and refuses the discharge, he can then have it referred 
to a jury, although already tried and decided by the Court ; which, 
heretofore, has never been allowed in any case, either in law or 
equity. The creditor is allowed no such privilege. 

7tn. In such cases, no provision is made by the act to allow the 
creditors a trial by jury. 

8th. An appeal is given to the debtor — none is allowed by the act 
to a creditor. 

9th. When the cause is removed into the appellate Court, the 
debtor can demand either a trial by jury, or a trial by the Court. 
The creditor has no such privilege. 

10th. The debtor may take the chance of a decision in his favor 
by the Court. If in his favor, it will be conclusive ; if the Court de* 
cides against him, then he may demand a jury, and have another 
chance. If the Court decides against him, he can have another 
chance by appeal. In the appellate Court, if he thinks the Court is 
likely, from previous decision, to be against him, he can take the 
chance of a jury. If he thinks the jury is likely to be against him, 
he can take his chance with the Court. If some of these chances do 
not hit, there is no " uncertainty in the law.** The creditor has no 
choice ; any decision against him is to be final, and scarcely any in 
his favor is allowed to be final or conclusive. 

llth. The English Bankrupt law, and the act of 1800, gave the 
appointment of the assignee to the creditors, because they alone were 
interested. No such privileges is given by this act. 

{To be continued.) 
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12th, The commissioner is to be appointed in the county wherQ 
the bankrupt lives. 

13th. There is no punishment for frauds. 

14th. To conclude, the debtor is to get a discharge from all his 
debts, without the consent of any creditor. It applies to debts con- 
tracted before the passage of the act, and of which creditors could 
have had no idea at the time they gave the credit. 

May I not here inquire, whether it is not fair, to construe this 
grant of power, intended for the benefit of creditors, and to enable 
them to collect their just debts, so as to authorize the passage of a 
law solely for the benefit of debtors, and to enable them to avoid an4 
discharge their debts ? 

Again : A clause had been introduced into the Constitution, pro- 
hibiting the States from passing any law impairing the obligation of 
contracts, because, as was said by the members of the Convention, 
it was immoral, contrary to the first principles of justice, and a 
power that ought not to be exercised by any legislative body. Would 
the States have ratified the Constitution, and submitted to such a 
prohibition on themselves, for such reasons, if they had understood 
that Congress could, at its pleasure, under colour of bankrupt laws^ 
authorize the abrogation of all contracts ? 

It has been said that the debtor is required by the act to surrender 
his property ; and therefore, it would seem, it is not a violation of 
contract. I will presently show, on the highest authority, that a dis-? 
charge, on the application of the debtor from his debts, without the 
consent of his creditors, is not less a violation of the contract because 
there is a surrender of property, supposing the debtor to have any. 
But I wish now to inquire whether there is any thing in any system 
of bankruptcy known to the Convention, which more required the 
surrender of property than the consent of creditors to a discharge 
from debts, and if the Congress can authorize a discharge from debts, 
and dispense with the consent of creditors, why may it not authorize 
a dischs^rge, and dispense with a surrender of property 7 
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A question of much importance remains yet to be disposed of — 
whether the act violates contracts ; and if so, whether the Congress 
has authority under the Constitution, to pass a bankrupt act which 
violates contracts? The first branch of this question cannot be 
difficult to answer. With the mere moral obligation, however 
sacred, we have nothing to do ; it is a matter in faro conscientuB, 
which Congress could not destroy if it would : Ogden vs. Saunders, 
12 Wheat. 258, 318, 337. It is the legal obligation which the laws 
have to do with. What is the legal obligation of a contract ? It can 
be nothing else than the obligation of performance which the law 
imposes and enforces. An act, therefore, which declares that a 
person shall be discharged from all his debts, contracts, and engage- 
ments, and that no suit shall be maintained thereon — and this to 
apply to contracts entered into before the passage of the act — and 
also without performance of payment of the debt, and without the 
consent of the other party, would appear to be as clear a violation of 
the contract as could be imagined. It has been said, that the sur- 
render of property is a compliance with, and fulfilment of, the con- 
tract ; and therefore, when that is done, there can be no violation of 
the contract. If A gives his note, to pay B a sum of money on a 
certain day, it is difficult to conceive how the surrender of property, 
which does not pay the amount of the note, or perhaps one cent in 
the dollar, can be a compliance with the contract. But the common 
sense, the experience, and understanding of the whole community 
are opposed to this notion. The law, existing at the time the con- 
tract was made, authorized no such thing. And do we not all know 
that thousands got credit on account of their industry and capacity 
for business, their supposed honor and integrity, and on the hitherto 
well-founded opinion that the law would compel the payment of just 
debts : and not merely, and frequently not at all, on the property they 
may happen to possess ? Indeed, what signifies the requirement to 
surrender property, when it has already, in many cases, been spent 
in wild and visionary speculation (differing but little from common 
gambling) and extravagant living ; and where, in nine cases out of 
ten, nothing is set forth in the schedule, but what the same act autho- 
rizes them to retain ? 

The Supreme Court of the United States has decided this matter. 
In Sturges vs. Crowninshield, (4 Cond. Rep. 415,) the Court says : 
** A contract is an engagement in which a party undertakes to do or 
not to do a particular thing. The law binds him to perform his un- 
dertaking ; and this is, of course, the obligation of his contract. In 
the case at bar, defendant has given his promissory note, to pay the 

Elaintiff a sum of money on or before a certain day ; the contract 
inds him to pay that sum on that day ; and this is its obligation. 
Any law which releases a part of this obligation, must, in the literal 
sense of the word, impair it ; much more must a law impair it, which 
makes it totally invalid, and entirely discharges it. It has been con- 
tended that, as a contract can only bind a man to pay the full extent 
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of his property, it is an implied condition that he may be discharged 

on surrendering the whole of it. But it is not true that the parties 
have in view only the property in possession, when the contract is 
formed ; or that its obligation does not extend to future requisitions. 
Industry, talents, and integrity constitute a fund which is as con* 
iidently trusted as property itself. Future acquisitions are, therefore^ 
liable for contracts ; and to release them from this liability impairs 
the obligation." The same principle decided in M'Millon vs. Niell, 4 
Cond. Kep. 424 ; and in Farmers and Mechanics Bank of Fa. vs. 
Smith, 5 Cond. R. 35. 

The other branch of the question remains : Has Congress authority 
to pase a bankrupt law impairing or destroying contracts ? 

It has been said that, although there is a provision in the Con- 
stitution of the United States, which forbids any State to pass laws 
impairing the obligation of contracts ; yet there is no such restric- 
tion on Congress. This view of the subject makes it proper to look 
a little into thp nature of the State and Federal Governments. The 
Government of the United States was constituted for certain specified 
purposes ; it can exercise no power that is not granted in the Con- 
stitution; and, therefore, when Congress attempts to exercise a 
power, it should be able to point out the grant of that power in the 
Constitution. The States, or the people of the States, respectively, 
have all the power not delegated to the General Government. This 
was the opinion entertained by the makers of the Constitution before 
the adoption of the tenth amendment, and arises from the very 
nature and object of the General Government. 

By Mr. Madison, before the Constitution was adopted by the 
States : — '* The powers delegated by the proposed Constitution to the 
Federal Government are few and defined ; tnose which are reserved 
to the State Governments are numerous and indefinite." Fed. 233, 
and Fed. No. 84. 

But out of abundant caution, the tenth amendment was adopted :— 
** The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, aie reserved to the States respec- 
tively, or to the people." 

By the Supreme Court of the United States : — " The Government 
of the United States can claim no powers which are not granted to 
it by the Constitution ; and the powers actually granted must be such 
as are expressly given, or given by necessary implication." Martin 
vs. Hunter's lessee, 3 Cond. R. 583. 

It is, therefore, apparent there is no need of any restriction on 
Congress in regard to the power to impair contracts. If the power 
is not granted in the Constitution, it does not exist. A restriction on 
the States was necessary, and was inserted in the Constitution, (art. 
1, sec. 10 :) " No State shall pass any law impairing the obligation 
of contracts." It is not pretended there is any express grant of 
power to Congress to impair or annul contracts. It must, therefore, 
if it exists, be necessarily implied from the grant of some otbv 



power; and can only be so implied, and is only claimed, as far as 
regards this case, from the ** power to establish uniform laws on the 
subject of bankruptcies." Does, then, the power to establish uniform 
bankrupt laws necessarily imply a power to annul contracts? 

So far from a bankrupt law necessarily implying a breach of con- 
tract, it surely does not imply it at all. I have already shown that 
the bankrupt laws of England (in existence for many generations 
before the Convention sat) were laws for the benefit of creditors — 
intended to enable them to collect their debts from those who were 
squandering their properly instead of paying their debts, or were 
tiractising frauds; and that they required the written assent of a ma- 
jority (four-fifths) of these creditors to a discbarge; and that it 
should also appear the debtor had acted fairly ; and that the bank- 
rupt law passed by Congress in 1800 was substantially the same in 
effect. Bankrupt laws never were considered in England as vio- 
lating contracts. They authorized a proceeding by the creditors, 
and for the benefit of the creditors; and they could.not complain. 
The bankrupt was only required to perform his contract ; and he 
could not complain. Where, then, could there be a violation of a 
contract 1 

If it be said that a creditor, not consenting to a discharge, might 
<iompIain of a breach of contract when his debt was discharged, it 
can readily be answered, that the proceeding being by the creditors 
for their common benefit, a majority in their case (as in all cases 
where those having a common interest act for the benefit of all) 
must govern. This principle lies at the foundation of our Govern- 
ment. It is a government of the people : the people make the laws, 
yet all may not consent. Taxes are laid only by consent of those 
to be taxed ; yet every individual does not give his consent. " Go- 
vernment derives its just powers from the consent of the governed ;** 
yet all do not consent. If a majority of the creditors were not 
allowed to act in a proceeding for the benefit of all, the interest of 
all might be sacrificed by the obstinacy of a single creditor. The 
act of the majority is, therefore, considered the act of all. Nor was 
there a hardship on any creditor ; for the English law required four- 
fifths to consent, and the act of Congress of 1800 required three- 
fourths. 

I repeat therefore that the bankrupt laws of England were never 
considered as violating contracts ; and it is believed no writer or 
judge can be named who so declared. Indeed, this, I believe, is 
conceded. (See opinion of Mr. Justice Johnson, in Ogden vs. Saun- 
ders, 12 Whea. 287.) There is another view of this part of the 
subject* The Supreme Court of the United States have decided, 
and declared it to be the settled opinion of the Court, that a Bank- 
rupt law which applies only to contracts made after its passage does 
not impair the obligation of contracts, on the principle that those who 
enter into contracts have an eye to the laws under which they are 
made> and are to be executed^ (Ogden vs. Saunders, 12 Whea. 
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818.) How, then, can it be said that the power to pass a bankrupt 
law necessarily implies a power to violate contracts? 

I will go further, and show that the grant of power to Congress to 
establish uniform bankrupt laws could not have been intended — 
either by the convention which framed, or the Stales which adopted 
the Constitution — to authorize Congress to pass a law to violate or 
annul contracts ; — ^that such a power was viewed by them as im- 
moral, unjust, and mischievous in the highest degree — a power that 
could be exercised only for evil, and never for good ; and that no 
legislative body ought either to possess or exercise it. 

The Congress of the old confederation adopted, on the 13th July, 
1787, a constitution or ordinance for the government of the territory 
of the United States northwest of the Ohio river. In this they or- 
dained and declared certain great moral and political principles, 
" which shall be considered as articles of compact between the ori- 
ginal States and the people and the States in said territory ; and 
forever remain unalterable, unless by common consent." Among 
which is the following : " And in the just preservation of rights and 
property, it is understood and declared that no law ought ever to be 
made, or have force in the said territory, that shall in any manner 
whatever interfere with or affect private contracts or engagements 
bona fide and without fraud previously formed." 

Here was a great principle established by the people of the United 
States. It is also well known that many of the most distinguished 
members of the convention were members of the Congress. In the 
same year the convention which formed the Constitution sat; and on 
the 1st September the clause in regard to bankruptcies was inserted 
in the Constitution. Can it be supposed that the people of the United 
States would declare this great principle, which was ** forever to 
remain unalterable, unless by common consent," and then, in one 
month and a half authorize Congress to pass bankrupt laws to violate 
contr.icts ? And this, too, by the Constitution, which, in the second 
line they have assured us was made ** to establish justice" and in 
violation of what they had declared was " the just preservation of 
rights and property I" And for what was this great and sacred prin- 
ciple to be overturned ? To enable Congress to establish uniform 
laws on the subject of bankruptcies I — a thing deemed of so little con- 
sequence itself, that it was not even mentioned until all the plans 
and principles had been submitted, debated, and voted on; and not 
until the principles to be inserted in the Constitution had been esta- 
blished by votes of the convention, and referred to a committee of 
detail, and reported on by that committee. (See Madison papers.) 

May I here stop to inquire, whether that compact has ever been 
altered by the common consent of the original States, and the people 
and States in said Territory, now four States and a Territory ? 

Fortunately for the character of the august body that framed the 
Constitution, we are not left to conjecture as to their intention on this 
■ubjeot A clause was introduced into the Constitution^ declaring 
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thmt '' no State shall pass any law impairing the obligatian of con* 
tracts.*' Was this clause introduced because the States could not be 
trusted ; or because it contained a great principle of justice, which 
no legislative body should violate? The answer is this: It was a 
great principle of justice, which no legislative body should be permit- 
ted to violate ; and an express provision to restrain the Stales was 
introduced, because they would retain all the power which was not 
granted to Congress, or in regard to which they were not limited ; 
and the prohibition was not extended to Congress, because Congress 
would only possess the powers which were granted by the Constitu- 
tion. No power had been granted to impair contracts ; and, there- 
fore any limitation of, or restriction on such power, would have been 
useless, and, perhaps, mischievous, as the limitation might imply the 
grant of the power. 

Hear Mr. Madison, the Father of the Constitution : 

*' Bills of attainder, ex post facto laws, and laws impairing the obli- 
gation of contracts, are contary to the first principles of the social 
compact, and to every principle of sound legislation. The two 
former are expressly prohibited by the declarations prefixed to some 
of the State constitutions ; and all of them are prohibted by the spirit 
and scope of these fundamental charters. Our own experience has 
taught us, nevertheless, that additonal fences against these dangers 
ought not to be omitted. Very properly, therefore, have the con- 
vention added this constitutional bulwark in favour of personal secu- 
rity and private rights ; and I am much deceived if they have not, 
in so doing, as fiithfully consulted the genuine sentiments, as the un- 
doubted interests of their constituents. The sober people of Ame- 
rica are weary of the fluctuating policy which has directed the 
public counsels. They have seen with regret and with indignation 
that sudden changes and legislative interferences in cases affecting 
personal rights, become jobs in the hands of enterprising and influen- 
tial speculators, and snares to the more industrious and less informed 
part of the community. They have seen, too, that one legislative 
act is but the first link of a long chain of repetitions ; every sub- 
sequent interference being naturally produced by the efiects of the 
preceding. They very rightly infer, therefore, that some thorough 
reform is wanting, which will banish speculations on public measures, 
inspire a general prudence and industry, and give a regular course 
to the business of society." — Fed. No. 44, p. 224. 

This was written after the adjournment of the convention, but before 
the Constitution was adopted by the States ; and is the cotempora- 
neous exposition of the Constitution by the Father of the Constitution. 
I have given the whole of this passage, for every word and sentence 
should be weighed and understood. 

A law impairing the oligation of contracts'' is declared to be 

contrary to the first principles of the social compact, and to every 
principle of sound legislation ;" and additional fences and constitu- 
tional bulwarks in favour of personal liberty and private rights were 
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added. And yet it is contended that this very convention inserted 

into the Constitution a provision to authorize Congress "to impair the 
obligation of contracts ;" and Mr. Madison himself voted for it ! (See 
Madison Papers, 1448, 1481.) Very singular '< additional fences 
and bulwarks in favour of private rights !" Their " regret and in- 
dignation at legislative interferences affecting private rights" had sud- 
denly evaporated. They forgot their fears of " jobs in the hands of 
enterprising and influential speculators." Can these opinions be to- 
lerated for one moment ? — and this, too, of a body of men distin- 
guished, beyond all which ever existed, by wisdom, patriotism, and 
disinterestedness 7 

We have also the opinion of the Supreme Court of the United 
States, as to the intention of the convention in inserting the clause 
that no State shall pass any law impairing the obligation of contracts. 
In Sturges vs. Crowninshield, 4 Cond. K. 420, the Supreme Court 
says: 

" To restore public confidence completely, it was necessary not 
only to prohibit the use of particular means by which it might be 
effected, but to prohibit the use of any means by which the same 
mischief might be produced. The convention appears to have in- 
tended to establish a great principle — that contracts should be in- 
violable." 

Again : " These words prohibit the passage of any law dis- 
charging a contract without performance." — Ibid. 421. 

Where was the establishment of the great principle ? and how 
were contracts to be inviolable, if the power had been granted to 
Congress to violate them, or impair their obligation, under colour of 
a bankrupt law ? What is meant by the inviolability of contracts 7 
The Court has told us. It is the prohibition of "any law discharging 
a contract without performance." 

In principle, there can be no difference between the right to a 
piece of property, and the right to the price of that property when 
sold. I have a right to my land, and an equal right to the price of 
that land, should I sell it. Indeed, the right to either generally de- 
pends on contract ; and they are both considered rights of property. 
In Wilkerson vs. Leland and others, (2 Pet. R. 657,) the Supreme 
Court of the United States says : 

** That Government can scarcely be deemed to be free, where the 
rights of property are left solely to depend upon the will of a legis- 
lative body, without any restraint. The fundamental maxims of a 
free government seem to require that the rights of personal liberty 
and private proper should be held sacred. At least no Court of 
justice in this country would be warranted in assuming that the 
power to violate and disregard them — a power so repugnant to the 
common principles of justice and civil liberty — lurked under any ge- 
neral grant of legislative authority, or ought to be implied from any 
general expressions of the will of the people. The people ought not 
to be presumed to part with rights so vital to their security and 
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well-being, without very strong and direct expression$ of suchma 
intention." 

Those who claim this terrible power for Congress — a power 
which, if it exists, would, according to the above opinion, prove us 
to be scarcely free, and which is declared to be contrary to the fun<- 
damental maxims of a free government — are obliged to claim it, not 
as lurking under any general grant of legislative power, or as being 
implied from any general expressions of the people ; but as derived 
from a grant of power, which I have already shown, has been ex- 
ercised in the country from which we borrowed our system of juris- 
prudence and laws, for many generations, without ever there being 
understood as implying any such power. From a general grant of 
legislative authority, the power to pass laws which would impair the 
obligation of contracts might be inferred ; but from a grant of power 
in favour of contracts, and to enforce and carry them into efiect, it 
would, I think, be monstrous to imply a power to destroy them. 

The people of the several States were content that their Legisla- 
tures should be prohibited from passing odious and tyrannical laws ; 
and hence they adopted the Constitution with the clause in favour of 
personal liberty and private rights — that " no State shall pass any 
bill of attainder, ex post facto law, or law impairing the obligation of 
contracts." They were assured, and no doubt believed, that the acta 
therein prohibited " were contrary to the first principles of the social 
compact, and to every principle of sound legislation ;" and were 
prohibited for that reason. But suppose, when the conventions in the 
several States assembled to consider of, and accept or reject the 
Constitution thus offered to them, they had been informed that this 
power of doing mischief had been prohibited to them, but had been 
granted to the Congress, by which the evils apprehended might be 
extended in one hour all over the Union ; and that it was only the 
States which could not be trusted in regard to private rights : — what 
would they have said, and what would they have done T It is well 
known that in many, if not all of the State conventions, there were 
numbers of powerful and vigilant opponents to the Constitution. 
Would they have adopted the Constitution — and that, without one 
word of comment or objection on account of such glaring inconsis- 
tency on the part of the Federal convention, and such implied insult 
to the States ? 

The truth, however, seems to be, it was reserved for modem 
times to make the discovery that the power to violate contracts was 
a necessary incident to the power to pass a bankrupt law, and was 
alike unknown in the United States and in England at the time of 
the adoption of the Constitution ; and that when the convention per- 
mitted the States to retain the power to pass bankrupt laws, and 
prohibited them thepowerof violating contracts, and gave the power 
to Congress to pass bankrupt laws, and did not also grant the power 
to violate contracts, it was believed the one power was either neoes^ 
tary or proper to the ^bercise of the other* 
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It was said by Mr. Madison, in the passage above quoted, that 
** One legislative act [interfering with contracts] is but the first link 
in a long chain of repetitions ; every subsequent interference being 
naturally produced by the effects of the preceding." If the present 
act be sustained by the judiciary, and tolerated by the American 
people, we may expect to see on the part of Congress^ bankrupt laws 
which will discharge contracts without a surrender of property; and, 
if the present act be constitutional, no Court will say the other will 
not be so. And on the part of the States, we may see their debts 
generally repudiated, there being no reason why the people of the 
States, in their coUeciive capacity, should not be discharged from their 
debts, as well as the same people in their individual capacities. If 
it be right in the latter, it must be so in the former case. In a moral 
point of view, perhaps, there is, in some cases, less objection to the 
discharge of the debts of the community than to those of individuals; 
for, in the former case, the generation called on for payment may 
not be the one which incurred the debts, and may have received 
little or no advantage therefrom; whereas an individual is never 
called on to pay a debt which he did not contract, unless it be the 
debt of an ancestor, who not only obligated him to pay, but left 
abundant means so to do. A State frequently has nothing but its 
future acquisitions, arising from taxes, the fruits of the industry of its 
citizens, to pay enormous debts contracted by another generation. 
The individual, even if he surrenders his property, has his future 
acquisitions, also arising from his industry. Thus, if the present 
law be justifiable and constitutional, so would laws be justifiable, 
on the part of Congress and the several States, repudiating their 
** debts, contracts, and engagements." But one of the remarkable 
inconsistencies of the times, is, that those who are loudest in denoun- 
cing repudiation by the States, are the loudest also, in approving re- 
pudiation by individuals. 

I have not said any thing in regard to the distinction between 
bankrupt and insolvent laws — ^not but that there is a plain and obvi- 
ous distinction : and not but that the act of Congress has many of 
the features of an insolvent law, the power to pass which, I think is 
reserved to the States — but because the present act, take it alto- 
gether, according to my view of the subject, is neither a bankrupt 
nor insolvent law, but simply an act to discharge debts without pay- 
ment. If the Congress, instead of entitling the act « An act to 
establish a uniform system of bankruptcy," had given it a title cor- 
responding with its provisions — " An act to discharge debts without 
payment" — but little diflSculty would have arisen. We are told by 
the Supreme Court of the United States, in Craig vs. the State of 
Missouri, " that the Constitution was intended to prohibit things, not 
names; and that the giving a new name to an old thing, would not 
take it out of the prohibition of the Constitution. If the giving a new 
name to an old thing would not change the case, I presume the giving 
an old name to a new thing would hardly change it/*— 4 Pet R. 438« 

46 
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We have been sometimes told that the Constitution referred to the 
colonial laws, when it adopted the provision in regard to bankrupt- 
cies. Again, 'we are told that every civilized nation had its bank- 
rupt laws ; and that the convention did not confine itself to the 
English law. In the examination I have been able to give the laws 
of the Colonies, and the laws of the States up to the year 1787, in 
which year the convention sat, I have not been able to find any law 
like the act under consideration. They have not told which of the 
colonial acts they refer to, by what Colony passed, or when passed. 
But suppose we are able to find a solitary act like the one under 
consideration. 1 have already shown that, as it impaired the obli- 
gation of contracts, it was, according to the oft-repeated decisions of 
the Supreme Court, condemned by the Constitution. An act con- 
demned by the Constitution is, then, the act to which the convention 
referred as a pattern. The convention brands such an act as " con- 
trary to the first principles of the social compact, and to all the prin- 
ciples of sound legislation ;" prohibits it to the States, and, at the 
same time, adopts its principles for legislation by Congress ! 

Again, as to the bankrupt law of civilized nations : thev cannot, 
certainly, refer to the great and wise system of laws called the civil 
law ; the basis of the law^s of most of continental Europe. The cessio 
bonorum of the Roman or civil law allowed a discnarge from im- 

Erisonment, but the future acquisitions of the debtor were liable for 
is debts. The civil law had no other system. — Cooper's Justinian, 
348, sec. 40. This was also the law of France, Germany, and Hol- 
land, and generally of continental Europe. The English insolvent 
system, act of 32 George 2d, commonly called the Lord's act, and 
the more recent English statutes of 33d George 3d, 1 George 4th, 3 
George 4th, and 5 of George 4th, have gone no further than to dis- 
charge the debtor's person. So of the insolvent laws of Scotland.— 
1 Kent's Com. 422. Thus we find no law to which the convention 
could have had reference, like the present act of Congress. 

The truth seems to be, that this rejection of a certain and known 
standard of meaning, found in the English bankrupt laws, and refer- 
ring the question to laws God only knows when and where passed, 
or where they exist, is only intended to give unlimited power to 
Congress over all the contracts and business of the country. And 
we have been told by Junius — and the present act will illustrate it— 
that persons are never very anxious to secure power who do not 
intend to use it. 

I will here notice a different view of the powers granted to Con- 
gress by the Constitution, in regard to bankruptcies, taken by an 
eminent jurist. In 3 Story's Com. 13, 14, in note 3, it is said : •* Per- 
haps as satisfactory a description of bankrupt law as can be framed, 
is, that it is a law for the benefit and relief of creditors and their 
debtors, in cases in which the latter are unable, or unwilling, to pay 
their debts. And a law on the subject of bankruptcies, in the sense 
of the Constitution, is a law making provisions for cases of persons 
failing to pay their debts.'* 



JUJ>OB WBLLS' OPIfflOir. 361 

It will be apparent to the most superficial thinker^ that this defi- 
nition or description, like many of the doctrines and opinions of that 
eminent jurist, would infallibly draw into the vortex of Federal 
power the whole business of the country. Every case of the non- 
payment of a debt is a proper subject for a law of Congress, and for 
the jurisdiction of the Federal Courts. No act of bankruptcy, no in- 
solvency, no act of fraud or removal of property is necessary to give 
Congress and the Courts of the United States jurisdiction. Any 
** person failing to pay his debts" is the subject of a bankrupt law. 
A citizen worth a million, who lets a day pass over after a debt of 
one dollar becomes due, is a bankrupt, and the subject of a bankrupt 
law ; the whole of his property may be taken away, and given to an 
assignee. Congress can thus regulate all the business of the country, 
and the collection of all debts ; and whenever it pleases, discharge 
all debts, without the consent of the creditors, or the surrender of 
property; for neither are necessary, according to the definition. 
What an immense train of criminal law may also follow I I have 
already shown that the grant of power in regard to bankruptcies was 
not considered of any importance by the convention ; and that, not- 
withstanding the violent objections to parts of the Constitution, and 
the great jealousy entertained of many of its provisions afiecting the 
rights of the States, yet no one seemed to consider the bankrupt 
clause of sufficient importance to merit an objection. As Mr. Ma^ 
dison said, *' The expediency seems not likely to be drawn in ques^ 
tion." Yet this spot in the heavens, no bigger than the " ox's eye,*^ 
has now become a vast and portentous cloud, from which a tornado 
may issue, that will bury in ruins all the reserved rights of the States. 

We have been often told that a constitution cannot go into detail; 
it can only contain principles ; and, therefore, in the interpretation 
of it, we must look at its intention and spirit. He that will thus in- 
terpret the Constitution of the United States, will hardly be able to 
come to the conclusion of the learned jurist, that his descrip-tion 
of a bankrupt law, in the sense of the Constitution " is as satis- 
factory as any that can be framed." Indeed, the government of the 
United States, with such interpretations, would shortly be a govern- 
ment without limit. 

Surely, if the convention had intended to give the United States 
jurisdiction in all cases of indebtedness, it was idle to define with 
such precision the powers of the judiciary ; and worse than idle to 
specify only one class, and that a very small class of debtors — to wit, 
bankrupts. Nor can I imagine that the States, would have adopted 
the Constitution, without objection to a power so unnecessary to the 
Government of the United States, so unlimited, and so portentous. 

I confess, however, that I am no latitudinarian in my construction 
of the powers granted to the Government of the United States. I 
believe it should be confined within the grants of power, and if more 
power be necessary, let it be granted by amendments, and uot 
usurped ; for one usurpation will be but a link in a long chain of 



usurpations^ until, at last, the Government of the United States will 
be as unlimited as that of Turkey or Russia. 

I have thus given, generally, my views on this subject ; and it 
now only remains to notice some of the objections to those views, 
presented by the very able argument at the bar. It is said ** that the 
word bankntptcy has a legal, and also a common signification.'' It 
seems to be admitted that we are to look to the English law, as it ex- 
isted at or before the time of the convention, for the legal meaning. 
But, '* it is said the convention used the word in its common meaning ; 
and that the common meaning is insolvency, bankruptcy, inability to 
pay debts." &c. 

The answer to this seems not verv difficult. The convention 
were applying the word to a legal subject — the making laws in 
regard to bankruptcies. They were defining the nature and extent 
of the laws in regard to that matter, which might be made by Con- 
gress. Now the term had a certain, precise, and fixed legal mean- 
ing ; and had been thus certain, precise, and fixed, for nearly two 
hundred years. This was well known to the convention. The book 
which contained the law and the definitions, and was then, and is yet, 
of the highest authority, was in the hands of the members, and was 
frequently referred to by them. It was not only in the hands of the 
members, but of every person of the least pretension to learning. It 
■appears that the members were exceedingly anxious to select words 
which would mark with certainty and precision the grants of power 
they were making. The chairman of the committee [Mr. Rutledge] 
to which the subject was referred, and who reported the phrase now 
in the Constitution, received his legal education at the Temple 
(London.) Can we suppose for a moment that the legal signification 
was rejected, and the common signification taken ? This common 
signification was uncertain and indefinite and nearly as various as 
the diflferent lexicons. 

By adopting the legal signification, you preserve the inviolability 
of contracts, which has been shown to have been a great object with 
the convention : you avoid uncertainty ; you leave the States in pos- 
session of their just and i^ecessary powers in regard to contracts and 
the collection of debts, and leave the United States in possession of 
all power necessary to be used by a general or national government ; 
which, of course, can be only powei^ of a general or national cha- 
racter. 

It is said, also, '< that bankruptcies include insolvencies ; and, of 
course that Congress has power over both.'* 

I have already shown that Blackstone's Commentaries-— a work of 
the highest possible authority — ^was in the hands of the merTibers of 
the convention, and frequently referred to. I will here give the de- 
finitions of both words, as contained in that work. " Bankrupt: a 
trader who secretes himself, or does certain other acts tending to 
defraud his creditors" — 2 BlacksUme*s Com. 285. 

^ Act of insolvency, which is an occasional act frequently pasBod 
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by the L^siaturey whereby all persons whatsoever, who aris either 
in too low a way of dealing i<\ become bankrupts, or, not being in a 
mercantile state of life, are not included within the laws of bank- 
ruptcy, are discharged from all suits and imprisonment, upon de- 
Jivering op all their estate and effects to their creditors, upon oath/' 
'i^2 ^acksUme's Com* 464. 

Here it will be seen that insolvency (which is inability to pay 
debts) has nothing to do with bankruptcy. In fact, bankrupts are 
frequently far from insolvent. It is the commission of acts tending 
to defraud creditors which makes bankrupts ; and no such act is re- 
quired to make an insolvent. Insolvents are only discharged from 
imprisonment. 

Here, then, is jurisdiction given to Congress over a small— a very 
small — class of debtors : " Traders who secrete themselves, or do 
certain other acts tending to defraud their creditors," and the attempt 
is DOW made to take jurisdiction, or assume power, over all insol<- 
^rents Let us notice the relative numbers of each class. There are 
,now, in this Court, about nine hundred cases. Of these, two are 
involuntary bankrupts, (or bankrupts proper ;) and the remainder are 
Jnsolvents— that is, one bankrupt to four hundred and fifty insolvents. 
£ut Mr. Story proposes to extend it, or maintains that it is already 
-extended by the constitution, to all cases of persons failing to pay 
ibeir debts, without regard to insolvency even. This would extend 
:the power of Congress and the Federal judiciary, in ordinary times, 
over, I presume, two thousand cases for every case of bankruptcy 
fNToper; and of course diminish the power of the States in the like 
proportion. The power, if it exists at all in the Congress and the 
United States Courts, is supreme, and can annul all the laws of the 
-States as to property and suits. It is already declared, we are told, 
•from the bench of some of the United States Courts, that the insol- 
vent laws of the States are wholly abrogated, and every thing done 
under them since the bankrupt act went into effect, is a nullity. 
Thus all the business of the country, and of course, the property is 
to be drawn into the vortex of Federal power. 

If the Constitution intended to give the jurisdiction in all cases of 
insolvency f as well as bankruptcy, (or, as Mr. Story would have it, 
in all cases of failure to pay, without either bankruptcy or in- 
solvency,) it would have been as easy to say so, as to say what it 
did say. But would the States have submitted to a power so un- 
necessary in Congress, so dangerous, and so prodigious in extent T 
Look at the consequences. Here is a State of upwards of 70,000 
square miles in extent ; all the business in regard to insolvents, as 
well as bankrupts, is to be transacted in the United States Court at 
the city of Jefferson. All who have an interest in a case, either as 
petitioners or creditors, must go to that Court, and there remain, 
perhaps with a number of witnesses ; delayed by the accumulation 
of business in the one Court, for months. How would it be if, ac- 
xoiding to Mr» Slory^ the power extended to all cases of failure to 
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pmy a debt, as well as to cases of insolvency and bankruptcy. In a 
few years we would see half the |)eople of the State attending 
Court at the same time; and suits, by the accumulation of bu- 
siness, would be delayed in that Court as they were in the Court 
of Chancery in England, for fifty or sixty years. In the mean time, 
the laws of the State, like those of a colony or territory, would be, 
as far as concerned these subjects, entirely abrogated. Is this like 
having ten or fifteen State Circuit Judges, one of whom travels into 
each county three times a year — a county court also in each county, 
and justices of the peace in each township — bringing justice to every 
man's door 7 

It is said *' that the power to annul contracts between individuals 
is a necessary power, and, unless the Congress possesses it, it has 
been annihilated.'' 

If what the Supreme Court of the United States and Mr. Madison 
have said, in the passage already quoted, be correct, it would follow 
that the convention were of opinion that the power to annul the con- 
tracts of individals might well be annihilated. I do not, however, 
say that the United States, under the treaty-making power, might 
not, for great national purposes, impair the obligations of, or annul, 
certain contracts. But it would be done for the ffood of the public, 
and the U. States would be bound to make good the loss to indivi- 
duals. The fifth amendment to the Constitution provides that private 
property shall not be taken for public use without just compensation ; 
and, certainly, under this general phrase would be included the rights 
of contracts. And this may be another cause for there not having 
been inserted into the constitution an express prohibition on Congress 
in regard to impairing the obligation of contracts. If the Govern- 
ment of the United States, in the time even of its greatest need, 
cannot take private property for the public use without just compen- 
sation, is it to he believed that it may take private property, or the 
price of that property, from one, and give it to another, without any 
compensation, and without any benefit to the public ? I tliink, there- 
fore, that the power to take one man's property and give it to another, 
and to absolve a man from his just debts and contracts, without 
compensation, is, and should be, annihilated in these United States. 

It is said *' that if the power be given, it is no answer to object 
that it may be abused ; or, rather, that, because it may be abused, 
does not prove it was not granted ; for that any power may be 
abused." That is granted. But when we are inquiring what power 
was intended to be granted by certain words ; and, if we attach a 

Crticular meaning to the words, it will amount to a grant of power 
th unnecessary to that government, and dangerous and inconsis- 
tent with the nature and objects of the government ; contrary to the 
sentiments expressed by the founders of that government ; and such 
as would lead to consolidation — ^we should reject such interpretation, 
if another interpretation may be given which is unexceptionable. 
It is said : " The people of the United States would not have 
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adopted the Constitution, if it had been understood ; that we were 
bound to the English system of bankruptcy, as it existed at and before 
the time the convention sat, and which could not be altered or 
amended.'* 

No one, I believe, has maintained that the English system of bank*- 
ruptcy was adopted in regard to details. It is provided in the sixth 
amendment to the Constitution, that in criminal prosecutions, the 
accused shall enjoy the right to a trial by jury, and the seventh 
amendment provides for the trial by jury, in suits at common law, 
where the amount in controversy exceeds $20. 

Now, no one has contended that we were bound to summon and 
empannel a jury, as in England ; or that the qualifications of jurors 
must be the same. But all agree that the substance of the trial by 
jury, as known and established in England for several hundred years, 
must be preserved. Could Congress direct a trial by jury, and pro- 
vide that the jury should consist of three men, and that a majority 
should convict ? No person will assert the affirmative. If the Par^ 
Kament should change their trial by jury, and provide that a jury 
should consist of three men, and that a majority should convict ; 
would Congress be at liberty also to change our trial by jury in the 
same way ? No person will assert the affirmative. 

If Congress cannot change the system of jury trial in substance, 
can it change the system of bankruptcy, in substance ? As gentle- 
men think a much better system of bankruptcy is discovered than 
tiiat known to our ancestors, and which was adopted by the conven* 
tion ; so, no doubt, they will discover a much better system of trials 
than that by jury. But I think wc are deprived, in both cases, of the 
benefit of their discoveries, by the provisions of the Constitution. 

It is said, '< That any bankrupt law, which is retrospective, impairs 
the obligation of contracts, where there is a minority not consenting 
to the discharge.'* This may be the case ; and candor obliges me 
to say, I entertain doubt on the subject ; yet it does not affect the 
argument. As a bankrupt law is intended, like all other laws for the 
collection of debts, for the benefit of creditors, and as in this case, 
they have to act together for the benefit of all, and some three-fourths 
or four-fifths are to consent to a discharge, which is still for their 
benefit ; has any one creditor a right to complain of a mere technical 
disregard to his contract ? The proceeding is, in truth and in fact, 
for his benefit. A given majority must consent, and it must fully 
appear that the bankrupt has acted honestly. The Constitution was 
intended to establish principles, not technicalities; and where the 
substance was taken care of, it might well disregard the shadow* But 
if it be a violation of contract, it can be only to the extent known to 
a system of bankruptcy which is merely technical, and cannot be 
made by any just interpretation, to extend to a substantial violation 
and entire abrogation of the contract, to the ruin of all the just hopes 
and expectations of the creditor. 

It has been said, ** That all the power in regard to bankruptcies is 
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given to Congress, with only one exception — that of uniformity; 
and that we are not at liberty to make another exception — that it 
shall not violate contracts." It is admitted that the power is given 
with only the one exception ; but still it is only the power to pass a 
uniform bankrupt law. What constitutes a bankrupt, or bankrupt- 
cies, is the question we are considering. If a bankrupt law, within 
the meaning of the Constitution, does not substantially violate con- 
tracts, then the power to violate contrasts is not given. It is not an ex- 
ception, or thing taken out of the grant ; but never was included in it. 

This, however, is an exceedingly technical interpretation, is un- 
worthy of the subject, and can never be applied to a canstittUion, 
which can only embrace principles. We must look at the spirit of 
the instrument, and the intention of its authors. 

It has also been said, ** That as Congress had authority to pass 
bankrupt laws, and thereby violate contracts; every person who made 
a contract must have made it with an eye to this power in Congress; 
and the act when passed, cannot, therefore, be considered retrospec- 
tive." Now the doctrine of the Supreme Court on that subject, as 
already shown, is, that a law in existence when a contract is made 
becomes part of that contract. But how a power not exercised, or 
a law not in existence at the time a contract is made, can become 

Eart of that contract, is beyond my comprehension. But it is also a 
egging of the question. The question is, whether Congress has 
power under colour of a bankrupt law, to violate contracts. The 
gentlemen assume that Congress has the power, (the matter in dis- 
pute ;) and then say, every one who contracts must be presumed to 
contract with an eye to that power. 

It is further said, " that the convention in New York, which ratified 
the Constitution for that State, proposed an amendment limiting 
bankrupt laws to traders ; and that it was not adopted. This only 
proves the convention in New York believed the system ought to bo 
limited to traders, but that there was doubt whether it was so limited, 
and should be placed beyond doubt. That it was not adopted by 
the necessary number of States — that is, three-fourths — only proves 
that they did not think there was any doubt ; or that it should be ktft 
as it was, whatever it might be. If they had adopted the amendment 
proposed, it would have been taken as an admission that the English 
system had not been adopted by the Constitution, which I presume, 
they would neither have admitted then, nor would they do so now. 

I have deemed it necessary to a correct understanding of the sub- 
ject to examine generally the doctrine in regard to bankruptcies, but 
intend to confine the opinion to the case now before us. . The Court 
regrets exceedingly that an imperious sense of duty compels it to 
declare that the uct of Congress, so far as it undertakes to discharse a 
debtor from debts contracted before the passage of the act, without 
payment, and to discharge his future acquisitions of property from 
liability to those debts, without the consent of a given majority of 
Us 4:reiditoF8, is unconstitutional. 
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IN THE DISTRICT COURT. 

No. 5. 

£lz parte Paget. 

[Practice,'] 

Any penon who comes within the class of persons mentioned in the finC Mctloil of Iks 
Bankrupt act/ [that is to say, any person owin^ debts not created inconseqnenee of defiUiia^ 
tion as a publick officer, or as executor, administrator, guardian, or trustee, or whille aetkur 




sections of the law, such matter is to be opposed to his jCiMil ditduirge, aad AoC to Um 
decree of bankruptcy. 

Pagbt having filed his petition in ordinary form» to be 
decreed a banKrupt, &c. the application was resisted onStnemwit. 
the grounds, that he had fraudulently concealed his property, 
made preferences in contemplation of bankruptcy, confessed 
fraudulent and fictitious judgments, and done other acts 
which would prevent his having the benefit of the law- 

The question was, at what time these objections ought to 
be interposed ; whether before the time for a decree ofbank^ 
rupty or afterwards, and in bar of Xhejmal discharge* 

JuDOB Randall decided, that as by the second and fourth 
sections these matters were made a bar to ^ final dischargeYh»Omxu 
and certificate f they ought to be interposed aftbr the dbgrbb 
OF BANKRUPTCY ; and that although this decree would divest 
the petitioner of all his property, and vest it in an assignee 
appointed by the Court, for the benefit of all his creditors 
equally, yet that (if the facts alleged were proved) the 
petitioner would be debarred of his discharge: In other 
words, that the petitioner would be subjected to the penalties 
of the act, but not have any of its benefits. 

Mem. This case was decided some time ago ; but Judge Randall's opinion 
having been lent to a friend, by whom it was mislaid, the Reporter has been 
unable, till now, to report the case. 

Vol. L— No. 24. 47 
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IN THE CIRCUIT COURT. 

190— 682. 

Ex parte Steinbr, and another. 

{McLster and Apprentice.!^ 

An approntioe regarded as an " operative" within the fifth section of the Bankrupt act 
ef 1841, and his master, who was now bankrupt, having, before the bankruptcy, made 
an express agreement to pay him for all over-work, the Court directed the assignee to 
pay tne apprentice, aecordingly. 

HuBBRy a certificated bankrupt, had made an agreement 
Statement, (while in business as a cutler, and long before the bank- 
ruptcy,) with two of his APPRErrxicES, (the petitioners,) to 
pay them for ** all over-work, according to the rate of 
WAOBS THAT SHOULD BE PAID from time to tirne^ to journey- 

MEW." 

The facts were proved by Huber himself. 

The question was, whether, being apprentices^ the peti- 
tioners could be regarded as operatives^ and so entitled to 
priority under the fifth sectioti of the Bankrupt act, which 
prefers, to a certain amount, " any person who shall have per- 
formed ANY labour as an operative in the service of any 
bankrupt." 

It was admitted that the claim was a meritorious one. 

The doubt on the subject, was caused by the decision of 
the Supreme Court of Pennsylvania, in Bailey vs. ISngy (1 
Whar. 113.) In that case, the mistress had been in the 
habit of making a pecuniary advance to her apprentices, for 
all work done by them beyond a certain amount ; but, this 
compensation was to be dependent on the apprentice's regular 
attendance at churchy and his keeping regular hours at home: 
and the payment was refused because the apprentice had 
staid out all night contrary to express direction. The Chief 
Justice said, in behalf of the Court, that it was a question of 
grave concern, whether the enforcement, by legal means, 
of agreements like the one before the Court, was not for- 
bidden, by considerations of policy; that the relation of a 
master to his apprentice — if not parental — was at least 
pupillary ; that in the case before the Court the recompense 
was essentially in the nature of a premium to industry and 
good behaviour ; that being so, it ought to be left to the 
master's award ; for that if promises designed as mere in- 
centives to good conduct were to be the subject of suits at 
Jaw, no master would make such promises. The whole 
Court being " entirely satisfied" on this subject, reversed tha 
judgment below, which had been in favour of the apprentice. 

The Court took occasion, however, to distinguish the case 
from that oi Mason vs. The ship Blaireau, hereinafter cited; 
and called that " a very different case'' from the one before them. 
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The present case was not argued. Ex parte 

Mr. Justice Baldwin, gave the opinion of the Court, in "^"' 
substance as follows : It is admitted that a master has a 
right to the reasonable labour of his apprentice ; but where TheCourc» 
the master — prescribing how much time is reasonable, or^**^*^^^ 
how much the apprentice shall give, as of course, to his 
work — makes a special agreement to pay the apprentice for 
such work as he may voluntarily do beyond this, the Court 
does not perceive that the agreement is of such a sort as neces- 
sarily contravenes any law. If a provision of the kind in 
question, were incorporated in the Indentures of apprentice- 
ship, it would, obviously, be valid ; and no adequate reason 
has been assigned for distinguishing an agreement made 
afterwards. Cases may be, where the enforcement of agree- 
ments by a master in favour of his apprentice, would con- 
travene the laws or policy of a State ; but the case now 
before us depends upon the construction of the Bankrupt 
law, whose language in this particular is comprehensive. 

The case is very analogous to one which arose in Mason 
vs. The ship Blaireau, (2d Cranch, 240.) There, a master 
and his apprentice being at sea, had saved a derelict ship, 
under circumstances of great peril ; and the master, in ad- 
dition to his own portion of the salvage money, claimed to 
receive that which had been decreed to the boy. But the 
Court said, that the claim was one which they felt " no dis- 
position to support," unless the law of the case was clearly 
with the master ; and that the authorities cited in his favour 
did not come up to the case. They add, " The right of the 
master to the earning of the apprentice, in the way of his 
business, or of any other business which is substituted for it, 
is different from a right to his extraordinary earnings which 
do not interfere with the profits the master may legitimately 
derive from his service." (p. 270.) 

The same doctrine had been incidentally declared before 
this decision, in " The Beaver*' (3 Rob. Ad. Rep. 237,) 
where Sir Wm. Scott divided a salvage fund, between an 
apprentice and his master, in the proportion of £150 to £500, 
or of one to three and one-third. 

In one respect, the case before us is stronger than either 
of those just cited: there, the question as to what con- 
stituted extraordinary service, and what was a proper com- 
pensation for it, was settled by the Court ; while here, both 
points have been determined by the master himself. 

Upon the authorities, the comprehensive language of the 
act, and the admitted fairness of the claim, the Court is of 
opinion, that the petitioners may be regarded as operatives 
pro taniOf and that it would be too severe a construction 
which would exclude them from the priority. 
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IN THE DISTRICT COURT. 

In the matter of Parker, et cd. 
\Prac1ice.'\ 

In the eaie of a volimtary application by a debtor for the benefit of the act, the Court, if 
denred by a creditor who asserts that the debt due to him has been created in a fiduciary 
capaciCT, will direct the debtor to produce, even before the time for a decree, all books and 
papen naving relation to the debt returned. 

The applicants in this case, returned, in the schedule of 

Statsment. debts they owed, one to Von Werke^ which they described as 

due '' on nates and money lefl with its, till convenient, through 

the rates of exchange, to draw upon for sums or amounts to 

suit our mutuxjd ability or convenience^* 

Mr. H. D. GiLPirr, stated to the Court, that if the circuna- 
stances of this case could be developed, it would appear that 
the debt thus returned, had been contracted by malversation 
in a fiduciary capacity, a fact which, by the first section of 
the act, would deprive the applicants of a decree : And in 
order that he might more easily shew the origin of the debt, 
he would ask the Court for an order on the petitioners to 
produce, before the commissioner, all books and papers 
in their possession, having relation to this debt. Tho 
granting of the order asked for was opposed by Mr. 
M'Ilvaiiie, who contended that as the law (§ iv.) enacted that 
such bankrupt shall, &c. be subject to examination, the 
Court would not order an examination before the applicant 
was a bankrupt, i. e. had been so decreed; that if the objecting 
creditor alleged that this debt was a fiduciary debt, he was, 
himself, bound to shew that it was so; and could not call upon 
the petitioner \o prove the case for him. But Mr. Gilpin having 
shewn, by numerous authorities, that the present application 
was according to analogous cases in equity practice, His 
TheConrt, Honour Judge Randall, without much hesitation, granted 

THE ORDER. 



IN THE CIRCUIT COURT. 

SAME CASE. 

[Construction of the Bankrupt Ac(\ 

W a Yolnntary applicant for the benefit, &c. owe a debt created in conseqiienee of 
demlcation as a pubhck officer, or as an executor, or administrator, guardian or trustee, or 
while actmg in any other fiduciary capacity, he cannot be discharged under the act, even 
though besides the fiduciary debt, he may owe other debts not of a fiduciary cha« 
laeter. 

But the ri^ to object to a dischaive is given for the benefit of the party mjnred, whooa 
intorest it may be not tooppose the dtscharge. If therefore such party do not make tho 
ovQeetion, no other person can. 
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The first section of the Bankrupt law enacts, "That I" **»"»'• 
all persons whatsoever, &c. owing debts which shall not pIrkbe, 
HAVE BEEN CREATED in consequcnce of a defalcation as a pub* et al. 
lick officer, or as executor, &c. &c. or while acting in ant statement, 
OTHER FIDUCIARY CAPACITY," shall be entitled, &c. 

The applicants in this cases owed some debts which it 
was admitted were of an ordinary character, but among 
their debts was likewise one which had been created while 
aicting in a fiduciary capacity. 

The clause of the act in question, has received different 
constructions. In one district it has been held that where 
a debtor owes fiduciary and other debts, he may receive a 
limited discharge ; i. e. a discharge from all debts except 
those of a fiduciary character. In another district, that 
though a certificate general in its terms would be given, yet 
that even such a discharge loould not be a bar to a suit an 
the fiduciary debt. 

In consequence of the obscurity of the language of the 
enactment, and this diversity of decision, his Honour Judge 
Randall adjourned the question into the Circuit Court, in 
the following form : — Admitting the debt to be fiduciary , are 
the petitioners entitled to tlie benefit of the act? 

The case was argued, at length, by Mr. H. D. Gilpin, 
against the right to a discharge, and by Mr. M'Ilvaine on 
the other side. The latter gentleman — relying principally on 
the loords of the act, " owing debts which shall not have 
been contracted, &c. while in a fiduciary capacity" — con- 
tended that as the petitioner owed debts of an ordinary sort 
ad well as one of a fiduciary character, that their case came 
within the language of the act, and that they were ac- 
cordingly entitled to a discharge. 

But the Court decided otherwise. 

Mr. Justice Baldwin said, that, evidently, the law meant 
to make some discrimination between the two classes of 
debtors; but that if a debtor owing debts created by breach of jj^^ Conit* 
fiduciary duty, could, by merely contracting another debt not 
of that character, bring himself on a footing with the honest 
debtor, the provision of the law was practically without 
power ; that the first section derived some light from the 
lourth section, which, in the proceeding by the creditor, de- 
prived a debtor of a certificate of discharge, in case, after the 
passage of the act, he shall have applied *' trust funds to his 
own use," and that on the whole, the object of the law, the 
interest of pecuniary morals, as well as sound public policy, 
forbade the Court, unnecessarily, to give to the law a con- 
struction which extended to the public defaulter, and to the 
violater of private trusts, the humane privileges deserved by 
none but the meritorious. 



SBLBCTIOirS. 

In the mat- The CuuTt was clear, that there could be no such thing as 

Paejeer G^^her a partial certificate, or a general certificate with a 

et al. ' partial eiiect ; for that by the terms of the act, (§ iv.) the dis- 

charge when duly granted, is " a full and oomplbte dis* 

TheCourt. cHAGfi of ALL debts, contracts, and other engagements of such 

bankrupt, which are proveable under the act ; and shall be 

and may be pleaded as a full and complete bar to all 

suits brought in any Court of judicature whatever.'* 

The answer to the question propounded by the District 
Court, accordingly, was, *'that such petitioner is excluded 
from the benefit of the act, if the Publick or any fiduciary 
creditor appose the decree J^ 

Mbm. in the case of APCrea, Judge Randall stated that 
the Court considered, in the foregoing case, that the party in- 
jured was the person for whose benefit this provision was 
made, and that therefore such party was the only one who 
could oppose the application : that, accordingly, if, thinking 
it more for his benefit to wave opposition, such party chose 
to do so, other creditors could not make the objection. 



SELECTIONS FROM 26 WENDELL's N. T. REPORTS. 

Bailment. — Common Carriers of passengers and their luggage, 
are liable for the latter until its safe delivery to the owner, its de* 
livery upon a forged order will not discharge them. Powell and 
others vs. Myers. 

It seems however, that though the arrival of a steamboat at its place 
of destination with the baggage in safety will not discharge the carrier 
until its delivery to the owner. Still unless demanded within a rea* 
sanable time, the liability of the owner of the boat in his strict cha* 
racter of a common carrier, will not continue. — ib. 

Bills of Exchange and Promissory Notes. — A general guaranty of 
a payment of a note without naming any person as the party gua* 
ranteed, is a valid instrument, and may be enforced by any one who 
advances money upon it, declaring upon it as upon a promise to him* 
self, but such guaranty is not negotiable, and consequently an actioa 
can be brought upon it, only in the name ojT^Ae person in whose hands 
it first became available, unless it be written up(m the note, the pay- 
ment of which it guarantees or is attached thereto ; in which case 
it may be treated as an endorsement having the quality of negotia* 
bility, with the further benefit of waiver of demand and notice* 
M'Laren vs. Watson's Executors, 425. 

Mortgage of PersoTial Property. A Mortgage of goods and chattd8» 
though unaccompanied by an immediate delivery and not followed 



ACTS OF ASSEMBLY. 973 

by an actual and continued change of possession of the thing mort- 
gagedy is not void, if it be made to appear on the part of the mort- 
gagee that the same was made in good faith, and without any intent 
to defraud purchasers or creditors. Cole and Thurman vs White* 
871. 

Rivers. — Fresh-water rivers to the middle of the stream belong to 
the owners of the adjacent banks. IT navigable the right of the 
owners is subject to the servitude of the public interest for passage 
or navigation. The owners however are entitled to the use of such 
of the waters flowing in the rivers as appurtenant to the fee of the 
adjoining banks, and for an interruption in the enjoyment of their pri- 
vilcTCs in that respect in consequence of public improvements made 
by the State, are entitled to compensation for damages sustained. 
The Commissicmers of Uie Canal Fund vs. Hampshall, 404. 



a tts Of ^nntmblVi. 

A further supplement to an Act entitled^ ''An Act for Acknowledginff and Recordiiur 

of Deeds." 

Sect. 1. Be it enacted, &;c. That it shall be the duty of all persons 
who claim any lands or tenements in this Commonwealth, under or 
by virtue of any Deeds or Conveyances, bearing date previously to 
the act of March 18th, A. D. 1775, to which this is a supplement, 
to have the same recorded in the proper county in the manner now 
provided by law, within two years from the date hereof. 

Sbgt. 2. No such Deed wnich shall remain unrecorded ns afore- 
said, for the said term of two years, shall be permitted to be given 
in evidence in any of the Courts of this Commonwealth, unless 
proven or acknowledged, according to the act to which this is a sup- 
plement, or unless proven in the manner in which other instruments 
of writing are proven, by subscribing witnesses or proof of hand- 
writing, or unless the actual possession of the land has accompanied 
the said Deed. 

SscT. 3. All such Deeds remaining unrecorded for the said term 
of two years as aforesaid, shall be adjudged fraudulent, and void 
against any subsequent bona fide purchaser or mortgagee for a va- 
luable consideration without notice. 

Approved; March 24th, 1841. 

An act reiatiye to Aldermen and Justices of the Peace. 
Certain omissions of Justices of Peace legalized. 

Sect. 1. Be it enacted, &c. That the proceedings of Aldermen and 
Justices of the Peace, who hold commissions under the Constitution 
of this Commonwealth, adopted in the year 1790, and who have re^ 
ceived commissions under the amended Constitution, between the 
expiration of their former commissions and the taking out of 
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new commissions, sre hereby declared to be valid in law to all in- 
tents and purposes, notwithstanding such new commissions were not 
taken out until more than fifteen days had expired after the day 
fixed by law for the issuing new commissions, the said proceedings 
being otherwise legal. 

Approved, January 14th, 1841. 

An aet for the more convenient collection of the tax on Conaterai Inhentaoeei. 

Ilensteni to issue citation in certain cases. Duty of Sheriff. Duty of Orphans Court, 
when citation is disobeyed Certain duties of County Treasurer transferred to Regis^ 
ters. Registers to receipt for Inheritance Tax. Proviso. Registers to give bond and 
Mcurity. Bond to be sent to the Auditor General. Tax to be collected as heretofore 
until bond is given. 

SfiOT. 1. Be it enacted, &c. That henceforward it shall be the 
duty of the Registers for the Probate of Wills and granting Letters 
of Administration in the various Counties of this Commonwealth, 
whenever any executor or administrator of a decedent, whose estate 
is subject to the Collateral Inheritance Tax, shall have neglected or 
omitted to file an account for the space of one year from the 
period now required by law, to issue a citation commanding the said 
txeciitor or administrator to file and settle said account, the said 
citation to be served by the Sheriff of the County, for which service 
he is to receive the same compensation now allowed by law for si- 
milar service. 

SecT. 2. That in the event of a failure to obey the citation to be 
issued as hereinbefore provided, it shall be the duty of the said Re- 
gister to apply to the Orphans' Court, which shall on due proof being 
made of the service of said citation,' make such orders as may be 
necessary to enforce obedience thereto. 

Sect. 3. That hereafter, instead of the County Treasurers, the 
said Registers shall receive and pay over the said Collateral In- 
heritance Tax, and shall be entitled to the same commissions thereon, 
as are now by law allowed to the County Treasurers on the same 
terms, and subject to the same conditions ; and on payment of the 
said tax, by any executor or administrator, it shall be the duty of the 
Register to furnish duplicate receipts therefor, to such executor or 
administrator, who shall without delay, forward one of them to the 
Auditor Gteneral : Provided^ however^ That whenever any real estate 
shall be subject to said tax, it shall be the duty of said Register 
forthwith to give infor/tiation thereof in writing to the Commis- 
sioners of the County where such real estate is situate and like 
proceedings shall be had thereon, in all respects as are now by law 
required, when such information is lodged with them by executors or 
administrators. 

SscT. 4. That the said Registers shall give bond to the Common- 
wealth in such penal sum as the Orphans' Court of the County may 
direct, with two sufficient sureties, for the faithful performance of 
the duties hereby imposed, and for the regular accounting and paying 
over of the amounts to be collected and received, the said bonil our 
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its execution, and approval to be forwarded by the said Orphans* 
Court to the Auditor General. 

Sect. 5. That until said bond and security be given, as required 
by the preceding section, the said Collateral Inheritance Tax shall 
be received and collected by the County Treasurers as heretofore. 

Approved, March 22d, 1841. 

An act to Establish a Uniform Mode for the Valuation of Property and AaseMoneiU oC 

Taxes. 

Assessors* Oath — Assistant Assessors — Penalty for neglect of duty — Part of former law 
repealed — Valuation of Property — Proviso— Duty of Assessors where false returns are 
made to them*— Appeal— Commissioners to admmister oath — Duty of County Commis- 
sioners to issue Precept, &c. — Part of act of 1840 repealed — Duty of County Commis- 
sioners to make statement of the Assessments and transmit to Auditor General-— 
Penalty for neglect to perform duties— Repeal. 

Sect. 1. Be it enacted, &c. That the Assessors of the several 
wards, townships, and districts, within this Commonwealth, shall 
immediately on the recept of the preceipt from the County Com* 
missioners, according to the second section of the act entitled " An 
act relating to county rates and levies, and township rates and levies,** 
passed the 15th of April, 1834, and before entering upon the duties 
of their office, take and subscribe the following oath or affirmation t 
You do (swear or affirm) that you will support the Constitution of 
the United States, and the Constitution of the State of Pennsylvania; 
that you will as Assessor for (ward, township, or district,) use your 
utmost diligence and ability, to discover and ascertain all the pro- 
perty, real and personal, within your township, ward, or district, and 
all other objects, subject to taxation by the laws of this Common- 
wealh, and take a correct and accurate account of the same, and 
that you will justly and honestly assess and value all real estate, and 
all personal property, and all other objects and things made taxable 
by the laws of this Commonwealth, within your township, ward, or 
district, according to the actual value thereof, and at the price for 
which you believe the same would bona fide sell, and that you will 
rate all offices, and posts of profit, professions, trades, and occupa- 
tions, according to what you believe to be the actual yearly income 
arising therefrom, and that you will perform your duty as Assessor 
of said township, ward, or district, with honesty and fidelity, ac- 
cording to the laws of this Commonwealth, without fear, favour, or 
affection, hatred, malice or ill will. 

Sect. 2. The several assistant Assessors before entering upon the 
duties of their offices, under the several laws of this Commonwealth, 
shall take and subscribe an oath or affirmation similar to that pre- 
scribed as aforesaid, for the Assessors of the said wards, townships, 
or districts, which said several oaths or affirmations of Assessors and 
their assistants, shall be taken before some officer, having authority 
by law to administer oaths, and be duly certified by him, and returned 
by the respective Assessors to the Commissioners of the proper 
county, at the time of returning their assessments as directed by law. 

Sect. 3. If any Assessor, or assistant Assessor, shall knowingly 

48 
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tad IntetitiODaUy omit, neglect, or refuse to assess and return any 
property, person or thing, made taxable by law, or shall knowingly 
bod intentionally assess, rate, or value the same, at more or less than 
he shall know and believe the just cash value or rate thereof, or 
neglect or refuse to assess any tax required by law, he shall be guilty 
of a misdemeanor in office, and on convicion thereof, bo subject to 
imprisonment, not less than three, nor more than twelve months, and 
fined in a sum not less than 100 nor more than $200. 

Sect, 4. The third and sixth sections of the act entitled ** An act 
relating to county rates and levies, and township rates and levies,^ 
passed the 15th of April, 1834, and all the laws of this Common- 
wealth which require the Assessors of the several townships, wards, 
and districts, to fix an uniform standard of value, of objects made 
taxable by law, be and the same are hereby repealed, and from and 
lifter the passage of this act, it shall be the duty of the several As- 
aetsors and assistant Assessors, to assess, rate, and value all objects 
of taxation^ whether for state, county, city, district, ward, township* 
or borough purposes, according to the actual value thereof, and at 
9Uoh rates and prices, for which the same would separately bona fide 
pellff and on the return of such assessment or valuation into the office 
pf the County Commissioners, after the same shall have been care* 
jfully examined and corrected, it shall be lawful for said Commis- 
woners, if they believe any property or thing made taxable, has been 
assessed and valued below its actual value, to raise the same to the 
actual value thereof, or if the same has been assessed and valued 
above its actual value, to reduce the same thereto : Provided, That 
In no case the said Commissioners shall impose a diflerent rate per 
centum, on difierent townships in their county^ but the same shall be 
equal throughout, and all rates shall be leviea on the assessments aa 
letumed and corrected. 

8noT. 5, If the several Assessors of this Commonwealth, in the 
discharge of their respective duties, shall have reason to believe wy 
person or persons or corporation shall have rendered a false return 
«f his, her or their property, trade, profession, occupationi or any 
article made taitable by law, or shall not make a full disclosure of 
the. same, the said Assessors shall return what they shall believe to 
be the full vedue and amount thereof to the Commissioners of the 
proper counUr, and if the person or pereons or corporation thus as- 
fieBsed shall feel aggrieved, an appeal may be had, according to the 
fisting law, from such assessment, and it shall be lawful for the 
County Commissioners to administer an oath or affirmation to the 
person or persons or corporation taking such appeal, touching the 
yalue and amount of their property, trade, occupation or professio9» 
or any article made taxable, and if they deem an abatement proper 
the same shall be made ; but the Commissioners may, if they see 
proper, receive other evidence. 

Sbot. ^« That within four weeks after the next general eleetjoo* 
the Coouniasioners of every county shall issue their precepts to the 
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Assessors of the respective townships, wards and districts, who shall 
proceed to make out and return, within sixty days thereafter, a just 
and perfect list, in such form as the Commissioners shall direct, of 
the names of ail the taxable persons residing within their wards 
townships and districts, respectively, and of all property taxable 
by law, together with a just valuation of the same, to be made in 
the manner heretofore provided for in the previous section of this 
act, said valuation to continue until the next triennial assessment, at 
which time the assessment shall be made by the Assessors and as* 
sistant Assessors, as prescribed by the provisions of this act« 

Sbot. 7. So much of the proviso contained in the fourth section of 
an act entitled ^* An act to create additional revenue, to be applied 
towards the payment of interest and the extinguishment of the debts 
of the Commonwealth, passed the 11th day of June, 1640, as au* 
thorized the deduction of the value of any ground rent, dower or 
mortgage, on any real estate within this Commonwealth, in estimating 
the value thereof, be and the same is hereby repealed, and said real 
estate shall hereafter be estimated at its full value, and taxed b/O 
cordingly." 

Sbct. 8. It shall be the duty of the Commissioners of the several 
counties of this Commonwealth, immediately after the return of the 
assessmens and valuation of their respective counties in January 
next, as required by this act, and in every year of triennial asses** 
ment thereafter, to make out in a tabular form, a full statement of 
such assessment, showing the amount at which all the real and per* 
sonal property, and the respective ofRces and posts of profit, pro* 
fessions, trades and occupations, and all the other matters and things 
made taxable by the laws of this Commonwealth, have been valora 
and assessed; also, the gross amount of tax assessed for county 
purposes in said county, and the rate per centum imposed to raise 
sued tax, and transmit the same by mail to the auditor general to be 
filed in his office. 

Sbct. 9. It shall be a misdemeanor in office for the Commissioners 
of any county to neglect or refuse to perform the duties required of 
Ihem by law in the assessment or collection of any tax which has 
been or shall be imposed by the laws of this Commonwealth, and on 
conviction of said offence he or they shall be punished by a fine of 
■6t less than fifty nor more than two hundred dollars. 

Sbct. 10. So much of all laws of this Commonwealth, which are 
hereby altered or supplied, be and they are hereby repealed. 

Approved, May 15th, 1841. 

At Act to authorize the Licensing of StockBrokers, Exchange Brokers, and Bill Broken^ 

and to regulate Contracts for the Purchase and Sale of Loans and Stocks. 

Frice of Stock Brokers* Commission-^Price of Exchange Brokers' Commissioii— Bill 
Broken^— Annual requisites to obtain GomniiaBion»— Vaeaiicy-*Bttt one phwe «• b* 
used as an office — One person may hold all the offices — Penalty for exercimng the bu" 
siness gt Broker without Commission — Certain contracts declared nuU-~renaky for 
liiaking prohibited contracts, &,c. — ^Duty of County Treasurer te make 8t«l6ineD» fo 

. Avditoi Geii(eral**-Fee for Comatussion. 

Sect. 1. Be it enacted, &c. That from and after the 1st day of July, 
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1841, when any individual or co-partnership residing in the city or 
county of Philadelphia, shall have paid $100, or if residing in the city 
of Pittsburg, or county of Allegheny, shall have paid $50, or if resid- 
ing in any other county of this Commonwealth, shall have paid $90 
into the treasury of the county in which he, she, or they shall respec- 
tively reside, for the use of the Commonwealth, with a view to the 
use and exercise of the business or occupation of a Stock Broker, 
the treasurer of the proper county shall thereupon grant to such in* 
dividual or co-partnership, a commission in legal form, under the seal 
of said county, authorizing him, her, or them to purchase and sell as 
agents, or for the use and benefit of others in the city or county to 
be designated in said commission, for such brokerage, commission, 
or other compensation as may be agreed upon between the parties^ 
any public loan or stock, and the stock of corporations, institutions, 
and companies, or other securities in the nature thereof, that have 
been or may be hereafter authorized by or under any law of the 
United States, or any separate State or Territory of the United 
States, and generally to do and perform all other lawful acts or 
things incident to the business of a Stock Broker, for the term of one 
year from the date of such commission. 

SficT. 2. That from and after the first day of July aforesaid, when 
any individulal or co-partnership, residing in the city or county of 
Philadelphia, shall have paid $100; or if residing in the city of Pitts* 
burgh or county of Allegheny, shall have paid $50, or if residing in 
any other county of this Commonwealth, shall have paid $30 into the 
treasury of the county in which he, she, or they shall reside, for the 
use of the Commonwealth, with a view to the use and exercise of the 
business and occupation of an Exchange Broker, the treasurer of the 
proper county shall thereupon grant to such individual or co-partner- 
ship, a commission in legal form, under the seal of such county, au- 
thorizing him, her, or them in like manner, to purchase and sell the 
bills, notes, or other legal obligations of any authorized corporation, 
institution, or company, domestic and foreign bills of exchange, and 
other securities in the nature thereof, (publick loans and stocks ex- 
cepted,) and generally to do and perform all other lawful acts and 
things incident .to the business or occupation of an Exchange Broker, 
for the term of one year from the date of such commission. 

Sect. 3. That from and after the first day of July aforesaid, when 
any individual or co-partnership residing in the city or county of 
Philadelphia, shall have paid $100, or if residing in the city of Pitts- 
burg or county of Allegheny, shall have paid $50, or if residing in 
any other county of this Commonwealth, shall have paid $30 into the 
treasury of the county in which he, she, or they shall reside, for the 
use of the Commonwealth, with a view to the use and exercise of the 
business or occupation of a Bill Broker, the treasurer of the proper 
county shall thereupon grant to such individual or co-partnership, a 
commission in legal form, under the seal of such county, authorizing 
him, her, or them in Uke manner to purchase and sell notes of band. 
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ibraftff a^ceptaiices and other securities in the nature thereof^ ma- 
taring or made payable at a future day, and generally to do and 
perform all other lawful acts and things incident to the business or 
occupation of a Bill Broker^ for the term of one year from the date 
of such commission. 

. Sect. 4. For each and every succeeding year during which any 
individual or co-partnership shall continue to use or exercise the bu- 
siness or occupation either of Stock Broker, Exchange Broker, or 
fiill Broker, as aforesaid, he, she, or they shall pay or cause to be 
paid in advance, into the treasury of the proper county as aforesaid, 
lor the use of the Commonwealth, the sum in the respective cases 
above stipulated, and receive a new commission as aforesaid ; and 
in case either of the parties shall die^ or shall remove from and cease 
to use or exercise the business or occupation of a Stock Broker, Ex* 
change Broker, or Bill Broker, as the case may be, in the city or 
county named in his, her, or their commission, before the expiration 
of the term therein specified, the benefit of said commission for the 
unexpired term, shall enure to, and be continued in his, her, or their 
legal representative or assignee, upon application to the treasurer of 
said county for that purpose ; such application to be accompanied by 
the oath or affirmation of the party so applying, acknowledged before 
one of the Judges of a Court of Record of*^the proper city or county* 
and endorsed on said commission that the party or parties to whom 
said commission was originally granted, is or are deceased, or that 
he, she, or they has or have removed from and ceased to use or ex* 
ercise the said business or occupation, in the city or county named 
to such commission ; and thereupon, the said treasurer shall, by his 
endorsement on such commission, authorize such legal representative 
or assignee to use or exercise the business or occupation of Stock 
Broker, Exchange Broker, or Bill Broker, as aforesaid, for the unex* 
pired term in said commission named; but no such individual or 
co-partnership, legal representative or assignee, shall use or occupy 
at the same time, more than one office or place of business for the 
transaction or exercise of the duties, privileges, or occupation, either 
of Stock Broker, Exchange Broker, or Bill Broker, as aforesaid. It 
shall, however, be lawful for any individual or co-partnership to hold 
at the same time a commission as Stock Broker, a commission as 
Exchange Broker, and a commission as Bill Broker, upon payment 
into the treasury as aforesaid, of the respective amounts hereinbefare 
stipulated for the respective commissions. 

Sect. 5. From and after the said first day of July aforesaid, do 
individual or co-partnership, other than those duly commissioned 
under the provisions of this act, shall use or exercise the business or 
occupation of a Stock Broker, or an Exchange Broker, or a Bill 
Broker, under a penalty of 8500 for each and every offence, to be 
recovered as debts are by law recoverable, one half for the use of 
the Commonwealth, and the other half for the use of the guardians 
of the poor, in the city or county where such offence shall have been 
committed. 



9. 
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S«nr. 6. From and after the first day of July aforesakl, if aay 
person or persons, whatsoever, shall make or enter into any contract 
or agreement, written or oral, for the purchase, receipt, sale, deli- 
very or transfer of any public loan or stock, or the stock of any cor- 
poration, institution or company, or other security in the nature 
thereof, or of any share or interest in any such loan or stock, or in 
the stock of any such corporation, institution or company, or other 
lecarity in the nature thereof, or any bill, notes or other obligations 
of any corporation, institution or company, created or authorized, or 
that may be hereafter created or authorized as aforesaid, in which 
contract .or agreement it may be stipulated or understood between 
the parties thereunto, his, her or their agent or agents, that the same 
may be executed or performed at any future period exceeding five 
juridiciai days next ensuing the date of such contract or agreement, 
then, and in every such case, such contract or agreement shall be, 
and the same is hereby declared to be null and void. And if any 
person or persons shall, after the first day of July aforesaid, make or 
enter into any such contract or agreement, in which it shall or may be 
80 stipulated or understood as aforesaid, he, she or they, so offending, 
shall, upon conviction thereof, forfeit and pay, for every such ofTenoe, 
any sum not less than $100, nor more than $1000, one half for thd 
use of the guardians of the poor in the city or county where such 
offence shall have been committed, and the other half for the use of 
the Commonwealth. And all moneys hereafter paid by any person 
or persons, in performance or in pursuance of any such void or pro- 
hibited contract or agreement, as a difference between the price 
agreed upon and the current price or value at the time stipulated or 
understood for the execution or performance of such void, or pro* 
hibited contract or agreement, or as damages for the breach or non- 
performance thereof, by any vender or purchaser in any such case, 
or by way of compromise or otherwise, by reason of any such void 
or prohibited contract or agreement, or any breach thereof, shall be 
held and deemed to be moneys had and received by the person or 
persons receiving the same, to and for the use of the person or per- 
sons paying the same; and as such, together with a penalty of 
twenty per cent, on the amount so paid and received, with lawful 
interest thereon, shall be recoverable by the person or persons so 
paying the same, his or their executors, administrators or assigns, 
and liable in the same manner that other debts due to the payer <^ 
payers thereof are liable to attachment or execution by the creditors 
thereof. 

Sect. 7. It shall be the duty of the respective county treasurers 
aforesaid, in the months of July and December, in each and every 
year, to furnish to the Auditor General a statement of the amount 
received by them for the use of the Commonwealth, in pursuance of 
this act, and settle their accounts with the Auditor General, in the 
same manner as pnblick accounts are now settled ; and it shall also 
be the duty of the said treasurers, upon the settlement of their ao« 
counts as aforesaid, to pay into the treasury of the CommoDWSttMi 
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tho^amount so received by them, for which they shall be allowed 
commissions, in accordance with the provisions of the sixteenth sec* 
tion of the act of the 15th April, 1834, relating to moneys received 
and paid by the county treasurers, for the use of the Commonwealth* 
And for everv commission granted and endorsement made in ac- 
cordance with this act, the said county treasurers shall be entitled to 
charge and receive one dollar, to be paid by the party or parties 
obtaining the same* 

ApFrored, May 27th, 1841. 



WHARTON'S DIGEST. {JVew Edition.) 

We observe, with pleasure, at the liibrary-room of the Law As- 
sociation, the sheets of Mr. Wharton's New Digest. The revised 
proofs are received as soon as issued, and the work, on Tuesday, had 
advanced as far as the 352d page, title ** Criminal Law,** We have 
iiot> of course, had opportunity to examine the work with care, but 
we perceive the general character of it. It consists of the former 
Digests entirely recast, and embraces, in addition to the matter 
in the former volumes, all the Pennsylvania cases since the last 
volume of the Digest was printed ; that is to say, the cases contained 
in eighteen volumes of Reports — third, and we hope last Watts & 
Sergeant being included. 

Mr. Wharton's work — presenting, as it will, the whole substanco 
of the Pennsylvania Reports in an uniform alphabetical arrangement 
•—will prove highly convenient to the Profession, and we should be 
happy iif it would operate^ not merely as a guide to the Reports, but 
also, in regard to no small portion of them, as a substitute. 

A System of Elocution, with special reference to Gesture^ to the treat'- 
mentoj Stammering, and Defective Articulation, comprising numerous 
diagrams, and engraved figures, illustrative of the subject By Ah« 

DREW COMSTOCK, M. D. 

Can Elocution be tanghtf This question has heretofore been ask^^ through ignoranct. 
|t shall hereafter be asked, only through folly. Lush's Philosophy of the Human Voice. 

Philadelphia: Published by the Author. Vocal Gymnasium, Fourth 
street above Chestnut — Dwelling House, No. 100 Mulberry street, 
)841. 12mo. pp. 364. 

We acknowledge the receipt of a copy of this valuable work ; and 
although a treatise on Elocution cannot be regarded as a law-bookt 
the subject of vocal delivery is so nearly connected with the practice 
of law, that we willingly accord to this volume a notice in our JoumaL 

Doctor Comstock, nas been long known to both of the Editors as a 
successful teacher of the subjects treated in his book. He has, per- 
haps, paid greater, and more intelligent attention to organic defect9 
of articulation, and to the cure of them, than any other person in the 
United States. And while certificates from PaoFisssoa W. £» Hoair- 
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BRy and other members of the Faculty attest that Dr. Comstock's 
*' system is founded upon an exact anatomical and physiological 
information in regard to the organs concerned in the production and 
modification of sound," numberless testimonials from pupils residing 
in every part of the Union, shew that he has been equally suc- 
cessful in the more rare, though not less important part of the 
teacher's office; we mean, imparting his science with practical effect. 
A long and intimate acquaintance with the Doctor enables the Edi- 
tors to vouch for the truth of what is thus attested, and yet more, to 
bear a ready testimonial to Dr. Comstock's merits as an amiable, 
gentlemanly, and conscientious man. 

We have, indeed, often lamented the gross, and — to an ear of 
any susceptibility, — the distressing inattention to delivery so generally 
prevalent in the Pulpits and at the Bar, in this country. How sur- 
prising — in this day of almost universal accomplishment- — that in pro- 
fessions whose common object is persuasion through the medium of 
the voice, the management of '* this mighty instrument for touching 
the heart of man," should wholly disregarded 1 should be treated in 
one profession as useless, in the other as almost impious. 

How many a DivmE, whose sermon was replete with learning, 
with piety, with all the refinements of graceful composition, has 
sent away a ready (perhaps an anxious) hearer, disgusted with the 
unimpressive, nay, sometimes the sickening manner in which the 
preacher's sentiments were delivered : while a Maffet or a Kirk is 
followed by thousands whose slumbering sensibilities are first awaked 
by the majesty of the Gospel truth, by the commanding power of an 
impressive voice ! 

How many a Jury has thought a speaker's argument without force 
because his manner was so ; and have found a verdict against law 
and against evidence, because they had been charmed into delusion 
by the potent fascination of some gifted orator. 

Who, indeed, that has listened to the ennobled voice of Kemble, to 
the chastened recitation of a Wood, to the air-dropt accents of Mrs. 
Seymour, or the sternly pleasing power of Ellen Tree; who, that 
seeking a better school, may have barkened to the unsurpassed dis- 
courses of a Wainwright, rising, now, to fervour almost apostolic, 
—sometimes sinking into gentleness unearthly, — ^has,not acknowledg- 
ed the power of educated tone to awaken an eloquent response from 
the chords of human feeling? Who has not felt, on such occasion, 
" that when, in connexion with a more careful culture of our moral 
being, the voice shall be trained to a more perfect manifestation of its 
powers, a charm, hitherto unfelt, will be lent to the graceful pleasures 
of life, and an influence of almost untried eflicacy to its serious occa- 
sions." 

Let then our Preachers leave the " Alpine heights" of their divi- 
nity, and strive to present its humbler truths in more graceful garb. 
Let our Lawyers — not neglecting the weightier matters of the law — 
attend to those embellishments of argument, which, with half our race,^ 
often prove more effective than argument itself. 
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An Act relating to the Election of County Treasurers, and for other pttrpoees. 

Biennial election of Treasurers. Elections, how held and returned. Who are inelligible. 
Bond. Duty of Commissioners. Ineligibility^ &,c. Vacancy. Proviso. Embezzeling, 
&c. Penalty for refusing to perform duty. Treasurer's term extended. Proviso. 
Treasurer of Philadelphia County. Receipts for unassessed taxes or exonerations pro- 
hibited. Adding names to duplicate returns prohibited. Penalty. Repeal. Proviso. 
Lycoming and Clinton Counties. Who are prohibited from being Auditors. Penalty for 
embezzeling money. Assessors and Assistant Assessors ineligible as a Collector. Bucks 
Connty Commissioners and Auditors pay repealsd. Berks County Commissioneri 
borrowing money repealed, &c. Proceeedings for removal of Constables in cases of in- 
temperance, incompetency, &c. Vacancy. Security. Vacancy. Justices of the Peace 
authorized to hold Inquests on dead bodies. Fees. Proviso. Proceeding to be con- 
firmed by Quarter Sessions. 

Sec. 1. Be it enacted, &c. That on the second Tuesday in October 
next, and on the same day every two years thereafter, it shall be law- 
ful for the qualified voters in the several counties of this Common* 
wealth, to elect a suitable person to serve as County Treasurer, who 
shall enter upon the duties of his office, on the first Monday in Ja- 
nuary next, after his election, and perform all the duties enjoined by 
law on the several County Treasurers of this Commonwealth, until 
the first Monday in January, two years next after his induction into 
office as aforsaid. 

Sect. 2. The election shall be held and returns of election made 
in the manner prescribed by law, in the case of County Commis- 
sioners, and the validity of the election or return be subject to like 
trial and examination in case of a contest. 

Sect. 3. No Judge, Clerk, or Prothonotary of any Court, Register 
of Wills, Recorder of Deeds, County Commissioner, or County Au- 
ditor, shall be eligible to election as County Treasurer, during their 
continuance in office, nor shall any County Commissioner, or County 
Auditor be eligible until the expiration of one year next after the 
term for which they shall have been elected, nor shall any County 
Treasurer serve in such office for more than two years, in any term 
of four years. 

Vol. I.— No. 25. 49 
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Sect. 4. Each person elected a County Treasurer, shall before 
entering into the duties of his office, give bonds with security, in the 
manner and on the conditions prescribed in the 33d and 34th sections 
of an act, entitled " An act relating to counties and township offi- 
cers," passed the 15th day of April, 1834, and it shall be the duty of 
the County Commissioners, after the bonds and surety are given and 
approved, to give the person so elected, a certificate of his appoint- 
ment in the form and manner prescribed by the 31st section of the 
act last aforesaid, and forward a certificate thereof to the Auditor 
General, in the manner therein prescribed, and such certificate shall 
be recorded as in said act is directed. 

Sect. 5. In case any person so elected County Treasurer, shall be 
declared ineligible, refuse to give bonds agreeably to law, die, resign, 
remove from the county, or be removed from office on account of 
any delinquency or misdemeanor, it shall be lawful for the County 
Commissioners to appoint a suitable person to fill said office until the 
expiration of the term for which such County Treasurer shall have 
been elected, and the person so appointed shall conform and be sub- 
ject to the laws of this Commonwealth in relation to County Trea- 
surers, and be subject to like removal : Provided, No person shall be 
appointed, declared by law to be ineligible to election. 

Sect. 6. If the Commissioners of any county shall believe the 
County Treasurer is embezzeling, wasting, using or improperly ma- 
naging the public moneys committed to his charge, or that from the 
insufficiency of his security, the public interests are likely to sufler, 
it «hall be lawful for said Commissioners to petition the Court of 
Quarter Session of the proper county, setting forth the facts com- 
plained of, and if said Court shall believe said complaint well founded, 
it shall make such order for the removal of such Treasurer, or require 
additional security, as to said Court shall appear just and proper in 
the premises. 

Sect. 7. If any County Treasurer, elected or appointed under the 
provisions of this act, after taking on himself the duties of his office, 
shall neglect or refuse to perform any duty required of him by law, 
he shall on conviction be fined in any sum not exceeding $300, and 
be forthwith removed from office. 

Sect. 8. Every County Treasurer heretofore elected or appointed, 
and now holding his office under the provisions of the existing laws 
of this Commonwealth, shall be and hereby is continued in office until 
the first Monday in January next, unless sooner removed according 
to the provisions of this act : Provided, Said Treasurer shall give 
bond according to the terms and the provisions of the law under 
which he was elected or appointed, conditioned for the faithful per- 
formance of his duty until the time aforesaid : Provided, That on re- 
newing his bonds for the faithful performance of his duties, as pro- 
vided by existing laws, the present County Treasurer of the county 
of Philadelphia, shall continue in office, until the third Tuesday in 
October next, when his successor shall be qualified, and at the said 
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general election the present county Treasurer shall not be eligible to 
said office, and it shall not be lawful for any County Treasurer, 
County Commissioner, or Commissioners, or any collector of taxes 
in any township, ward, or district, nor for any other person on his or 
their behalf, to receive payment, or give any receipt for the payment 
of any taxes that have not been duly assessed, and returns of said 
assessment, made according to law, nor shall any such Treasurer, 
Commissioner, or Co.nmissioners, or Collector, or other person, on his 
or their behalf, receive payment or give any receipt for the payment 
of any taxes, from the payment of which the party assessed has been 
exonerated according to law, unless the party so exonerated shall 
himself appear in his own proper person, and tender payment of the 
taxes from which he had been so exonerated ; and it shall not be 
lawful for any Commissioner or Commissioners of any county, or for 
any other person on his or their behalf, to add any name or names 
to the duplicate return or list of taxables, made or furnished by the 
Assessor or assistant Assessors of any township, ward, or district, 
and if any such Treasurer, Cdmmissioner, Commissioners, or Col- 
lector, or other person on his or their behalf, shall violate any of the 
provisions of this section, he shall upon conviction thereof, before 
any Court having competent jurisdiction, pay a fine of $100 for the 
use of the Commonwealth, and shall moreover be forthwith removed 
from office, and the vacancy thereby occasioned in either of said 
offices, shall be filled or supplied as in other cases of vacancies in 
such office. 

Sect. 9. All special acts authorizing the election of Constables, 
Treasurers, and all other L^ws of this Commonwealth, which are 
altered or supplied by the provisions of this act, be and the same are 
hereby repealed : Provided, however, That in the counties of Ly- 
coming and Clinton, the election under this law, shall be first held on 
the second Tuesday of October, 1843, and that the term of the pre- 
sent treasurers of said counties is hereby extended until the first 
Monday in January, 1844. 

Sect. 10. It shall not be lawful for any Guardian of the Poor, In- 
spector of the Prison, Controller of Public Schools, Members of the 
Board of Health, nor for any person employed in the SherifPs office, 
County Commissioner's office or Treasurer's office of any county, 
to hold the office or perform the duties of Auditor of such county ; 
and if any County Treasurer, elected or appointed under the pro- 
visions of this act, after taking upon himself the duties of the office, 
shall embezzle, misuse or waste the public moneys committed to his 
charge, he shall, on conviction, be fined in a sum not less than $100 
nor more than $2000, and be imprisoned for a time not less than 
three months nor more than two years, the amount of said fine and 
term of imprisonment to be at the discretion of the Court. 

Sect. 11. No Assessor or assistant Assessor shall be appointed to 
the office of Collector of Taxes in any township, ward or district. 
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during the term for which be shall have been elected Assessor or 
assistant Assessor. 

Sect. 12. That so much of the third section of an act entitled '* An 
act changing the time of holding the Courts in the fourteenth judicial 
district, and for other purposes," passed the sixth day of June, 1830, 
as raises the pay of County Commissioners and Auditors in the coun- 
ty of Bucks, is hereby repealed, and said officers shall be paid the 
same as before the passing of that act. 

Sect. 13. That the second section of an act entitled " An act au- 
thorizing the' Commissioners of Berks county to borrow money, and 
for other purposes," passed the sixth day of April, 1840, be and the 
same is hereby repealed. 

Sect. 14. That the Courts of Quarter Sessions of each county 
shall have full power, on petition of any surety of any Constable, 
setting forth the complaint, and verified by affidavit, to inquire into 
official conduct of such Constable, and in all cases where said Court 
shall be satisfied that from habits of intemperance or neglect of duty, 
any Constable is unfit and incompetent to discharge his official duties, 
it shall be lawful for said Courts respectively, to decree the removal 
of such Constable from office, unless such Constable gives such addi- 
tional surety as the Court may direct, and to appoint a suitable person 
to fill the vacancy who shall have a freehold estate with at least one 
thousand dollars beyond incumbrance, or give security, as in other 
cases of Constables, to continue in office until the next succeeding 
election for Constable, and until a successor be duly qualified, and in 
all cases where any Constable, elected or appointed, shall not have 
given security, and has so neglected his business, or the situation of 
his estate is such as to render it unsafe to entrust him with the exe- 
cution of official duties, the said Courts shall also have power to re- 
quire such Constable to give security in the same sum and in the same 
manner required by law from other Constables who have not such 
estate as exempts him from giving security, and such security thus 
given shall be for the same uses and as valid in law as the security 
given by said other Constables, and in default of giving such security 
within such time as the said Court shall adjudge reasonable, said 
Court shall decree the removal of such Constable from office, and fill 
the vacancy in the same manner as is provided herein for cases of 
Constables incompetent to act, from habits of intemperance. 

Sect. 15. That in all cases where by law the Coroner of any coun- 
ty is required to hold an inquest over a dead body, it shall be lawful 
for a Justice of the Peace of the proper county to hold the same 
where there is no lawfully appointed Coroner, or he is absent from 
the county, unable to attend, or his office is held more than ten miles 
distant from the place where the death occurred or the body found, 
and said Justice shall have like power to select, summon and compel 
the attendance of Jurors and witnesses, and shall receive like fees 
and tax like costs, and the inquest shall have like force and effect, in 
law : Provided, That no fees or costs shall be allowed or paid said 
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Justice or inquest, until the proceedings are submitted to the Court of 
Quarter Sessions of the proper county, and said Court shall adjudge 
that there was reasonable cause for holding said inquest, and approve 
of the same. 

Approved, May 27th, 1841. 



2lcts Of eonavtBn. 

An Act in addition to the acts respecting the Judicial System of the United States. 

Skg. 1. Be it enacted, &c. That whenever it shall so happen that 
neither of the Judges of a Circuit Court of the United States shall 
attend at the commencement of a session of said Court, or at the 
time appointed on any adjournment thereof, to open and adjourn the 
said Court in person, either of the said Judges may, by a written 
order to the Marshal, adjourn the Court from time to time, as the 
case may require, to any time or times antecedent to the next stated 
term of the said Court; and all suits, actions, writs, processes, re- 
cognizances, and other proceedings, pending in such Court, or return- 
able to, or to be acted upon at such Court, shall have day and be 
returnable to, and be heard, tried, and determined, at such adjourn- 
ment or adjournments in the same manner and with the same eflect as 
if the said Court had been duly opened and held at the commencement 
of such session, or other day appointed therefor; and all persons bound 
or required to appear at the said Court, either as jurymen, witnesses 
parties, or otherwise, shall be bound and required to attend at such 
adjournment or adjournments accordingly. 

Sect. 2. Be it further enacted. That the presiding Judge of any Cir- 
cuit Court may, at his discretion, appoint special sessions thereof, to 
be held at the place where the stated sessions thereof are holden; at 
which special sessions it shall be competent for the said Court to en- 
tertain jurisdiction of and to hear and decide all cases in equity, cases 
in error, or on appeal, issues of law, motions in arrest of judgment, 
motions for a new trial, and all other motions, and to award execu- 
tions and other final process, and to do and transact all other bu- 
siness, and direct all other proceedings, in all causes pending in the 
Circuit Court, excepting trying any cause by a jury, in the same 
way and with the same force and effect as the same could or might 
be done at the said stated sessions of such Court. 

Sect. 3. And be it further enacted. That writs of error shall lie to 
the Supreme Court from all judgments of a Circuit Court, in cases 
brought there by writs of error from the District Court, in like man- 
ner and under the same regulations, limitations and restrictions, as 
are now provided by law for writs of error to judgments rendered 
upon suits originally brought in the Circuit Court. 

Sect. 4. And be it further enacted. That judgments and decrees 
hereafter rendered in the Circuit and District Courts of the United 
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States, within any State, shall cease to be liens on real estate or 
chattels real in the same manner and at like periods as judgments 
and decrees of the Courts of such State now cease by law to be liens 
thereon; and the respective clerks of the United States Court in such 
State shall receive the like fees for making searches and certificates 
respecting such liens as are now allowed for like services to the 
clerks of the Supreme Court of such State ; and the eighth, ninth and 
tenth sections of the act entitled, " An act to amend the act of the 3d 
of March, 1837, entitled 'An act supplementary to an act to amend 
the judicial system of the United Stales, and for other purposes/ 
passed March 3d, 1839," are hereby repealed. 

Approved, July 4th, 1840. 

An Act to amend the act approved May 13th, 1800, entitled *' An act to amend an act 

entitled * An act to establish the Judicial Courts of the United States.'* 

Sect. 1. Be it enacted, &c. That jurors to serve in the Courts of 
the United States, in each State respectively, shallhave the like quali- 
fications, and be entitled to the like exemptions, as jurors of the highest 
court of law of such State now have and are entitled to, and shall 
hereafter from time to time have and be entitled to, and shall be de- 
signated by ballot, lot, or otherwise, according to the mode of form- 
ing such juries now practised and hereafter to be practised therein, 
in so far as such mode may be practicable by the Courts of the 
United States, or the officers thereof; and, for this purpose the said 
Courts shall have power to make all necessary rules and regulations 
for conforming the designation and empannelling of juries, in sub- 
stance to the laws and usages now in force in such State; and further, 
shall have power, by rule or order, from time to time, to conforoa 
the same to any change in these respects which may be hereafter 
adopted by the Legislatures of the respective States for the State 
Courts, 

Approved, July 20th, 1840. 
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Delivered iir Court, 5th December, 1842. 

Commonwealth vs. Matthew H. M*Ewen and Chalkley C. Sheet Con" 

spiracy to obtain a Divorce. 

The application for a new trial in this case is grounded on the alleged 
misdirection of the Judge before whom the case was tried, the intro- 
duction of improper evidence to the Jury, and the misconduct of one 
or more of the witnesses on the part of the Commonwealth, in at- 
tempting to influence one of the Jurors. It is not pretended that the 
verdict of the Jury was against the weight of the evidence or the 
charge of the Court, certainly not by the counsel for Matthew H. 
M'Ewen. In looking to the evidence in the case, it is entirely clear 
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that the Jury were right in finding him guilty of the offences charged, 
and it is equally clear that, however innocent Chaikley C. Shee be in 
the whole transaction, there is reason to believe that Matthew H. 
M*Ewen has been guilty of one or more atrocious crimes against 
the laws of his country, and that, independent of the testimony of 
Eleanor P. M*Ewen. But, however criminal his conduct may have 
been, he has a right to be tried according to the laws of that country, 
and if error has been committed by the Judge before whom he has 
been tried, he has a right to have that error corrected by that Judge, 
and by those who are associated with him in the administration of 
justice in this Court. If error there was in the trial, and of such a 
marked character as, according to settled law, vitiates the proceeding, 
his criminality is of no consequence, and we cannot refuse him a 
new trial, whatever may be thought of the act, and however expen- 
sive that new trial may be to the county. In England, as in this 
country, the Judge who would hesitate to do his duty in such a case 
would meet the scorn and contempt of his fellow citizens, and 
there, as here, the language of Mr. Fox, in relation to the trial 
of Lord Strafford, meets the hearty response of every friend of 
freedom. 

" The prosecution of Lord Strafford, or rather the manner in 
which it was carried on, is less justifiable. He was doubtless a groat 
delinquent, and well deserved the severest punishment ; but nothing 
short of a clearly proved case of self defence can justify, or even 
excuse, a departure from the sacred rules of criminal justice. For 
it can rarely, indeed, happen that the mischief to be apprehended 
from suffering any criminal, however guilty to escape, can be equal 
to that resulting from the violation of those rules to which the inno- 
cent owe the security of all that is dear to them. If such cases have 
existed they must have been in instances where trial has been wholly 
out of the question, as in that of Caesar and other tyrants ; but when 
a man is once in a situation to be tried, and his person in the power 
of his accusers and his judges, he can no longer be formidable in that 
degree which can justify (if any thing can) the violation of the sub- 
stantial rules of criminal proceedings." C. J. Fox's Introductory 
Chapter to the History of the early part of the reign of James 2d, 4to. 
Ed. p. 10. 

There are many reasons filed for a new trial, but it is only one in 
relation to which I differ from the opinion of a majority of the Court 
that I propose to consider. Because the Judge before whom the 
cause was tried erred in admitting Eleanor P. M'Ewen, the wife of 
Matthew H. M*Ewen, one of the defendants, to testify, she being in- 
competent. The defendants in the first count of the indictment were 
charged with conspiracy, falsely and fraudulently to sue for, and ob- 
tain without the knowledge or consent of the said Eleanor, by means 
of false and frauduFent pretences, statements, and proceedings, a de- 
cree of the Court of Common Pleas, of this county, divorcing the 
said Matthew H. M'Ewen and the said Eleanor, from the bonds of 
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matrimony. In the second count they are charged with a like con- 
spiracy, but setting forth the means by which the conspiracy was to 
be effected, to wit: by the adultery of the said Matthew H. M'Ewen, 
the false personation of the said Eleanor, and the fabrication of a 
libel for a divorce under her name. In the third count they are 
charged with a like conspiring, as in the first count, with the addi- 
tion of conspiring with other persons unknown. And on the fourth 
count they are charged with conspiracy as in the third count, with 
the addition of conspiring with other persons unknown. The ques- 
tion then is whether on such an indictment charging a conspiracy to 
obtain a divorce by false and fraudulent means, without intending to 
commit or without committing any personal violence on Eleanor P. 
M'Ewen, she was a competent witness against her husband. My 
own opinion is she was incompetent. Blackstone in his Commen- 
taries, 1st vol. 445, thus speaks of the relation of husband and wife. 
The husband also, by (the old law,) might give his wif6 moderate 
correction. For as he is to answer for her misbehaviour, the law 
thought it reasonable to intrust him with this power of restraining 
her by domestic chastisement, in the same moderation that a man is 
allowed to correct his apprentices or children ; for whom the master 
or parent is also liable in some cases to answer. But this power of 
correction was confined within reasonable bounds, and the husband 
was prohibited from using any violence to his wife, aliter quam ad 
virum ex causo regiminis et castigationts vxorus stuB Kcite et rational 
biliter pertineL This civil law gave the husband the same, or a 
larger authority over his wife : allowing him for some misdemeanors, 
Jiagellis et fustrihus acriter verberare tixorum, for others, only uto- 
dicum casiigaiionem adhihere. But with us in the politer reign of 
Charles the Second, the power of correction began to be doubted, 
and a wife may now have security of the peace against her husband, 
or in return a husband against his wife. Yet the lower ranks ojf 
people, were always fond of the old common law, still claim and 
exert their ancient privilege ; and the Courts of law will still permit 
a husband to restrain a wife of her liberty in case of any gross mis- 
behaviour. Justice Blackstone does not notice it, but it does ap- 
pear that the same power which the Lord at Common Law had 
over his villain, the husband being her Lord also, had over his wife, 
and upon this analogy alone and not ex necessitate rei as a new case, 
the decision was made in Lord Audley's case. 

The law, however, protected the person of villains as the king's 
subjects, against atrocious injuries of the lords ; for he might not kill, 
or maim his villain, though he might beat him with impunity, since 
his villain had no action or remedy at law against his lord, but in 
case of the murder of his ancester, or the maim of his person. Neifes 
indeed had also an appeal of rape, in case the lord violated them by 
force.— Lett, sections 187, 188, 204, 189, 194; 205, 206, 208, 190, to 
Com. 95. 

So also, if a wife killed her husband or lord ; or a villain, his lord. 
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it was petit treason at the Common Law* There wa« theo in Lord 

Audley's case the assertion of no new principle, and that is manifest 
from the qusetion and answer of the Judges. 

** Whether the wife in this case might be a witness against her 
husband for the rape ? Answer — she might ; fcur she was the party 
wronged, otherwise she might be abused. In like manner a villain 
(or vassal) might be a witness against his lord, in such cases.'' Cob- 
belt's State Trials, 402. 

The law would not suffer husband and wife to be witnesses against 
each other, by reason of the dissensions and distrusts that it would 
occasion, inconsistent with the happiness of married life and the 
peace of families. Gil. Ev. lid; but only in case of high treason, 
where the consideration of domestic quiet ought to yield to the 
publick good, or in those cases of great bodily harm, where, fixHn 
the necessity of the case, she was permitted to testify. This was a 
settled principle of the Common Law, and founded upon publick 
policy, without regard to any pecuniary interests of the parties, and 
if it has been at all modified by more modern decisions, it has been 
only in those cases where bodily harm, if not inflicted, has been rea- 
sonably apprehended. In the case of Barker vs. Dixie, Hardw. 
Reports, 264, although all the parties were willing the wife might be 
examined, Lord Hardwicke would not permit it, using the foUowine 
strong language. '' The reason whv the law will not suffer a wire 
to be a witness for or against her husband is to preserve the peace 
of families, therefore I shall not suffer it." And so also. Lord Mans- 
field, in Wyndham vs. Chetwynd, 1 Burr. 424 : " In matter of evi- 
dence, husband and wife are considered as one, and cannoi be wit- 
nesses the one for the other* The husband cannot be witness for his 
wifet in a question touching her separate estate." 

And Bentley vs. Cooke, 3 Doug. Rep. 422, he said that there had 
never been an instance, in a civil or criminal case, where the hus- 
band or wife had been permitted to be a witness for or against each 
other, except in cases of particular necessity, as where the wife 
would otherwise be exposed without remedy to personal injury. 
And in Sedgwick vs. Watkins, Lord Thurlow said, that for security 
of the peace, ex necessitate, the wife might make an aflidavit against 
her husband, but that he did not know one other case, either in law 
or in Chancery, where the wife was allowed to be a witness against 
her husband. 1 Yesey, Jun 49. In short, all the English cases, 
from Lord Audley's case down to Wakefield's case, tried in 1827, 
show to my mind most clearly, that the wife has not been permitted 
to testify against her husbana, but in cases of treason, or where she 
complained of bodily harm, either inflicted or designed to be inflicted. 
These cases as Chancellor Kent justly observes in his Commentaries, 
2d vol. 180, may be considered as exceptions to the general rule of 
law, and which, as a general rule, ought to be steadily and firmljr 
adhered to, for it has a solid foundation in publick policy. And the 
Supreme Court of this State, in 2 Yeates 114, Com. vs. Ilevic6 etal. 
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wbichi ftMiodgh it was a ease of eoiii|piraey to carry off and marry 
a giriy told the jury, thoush they permitted the girl to be examined 
as a witness, to disregard her testimony if they were satisfied on the 
whole of the evidence, of the fairness and legality of the marriage. 
Wto must recottect that the question is not what the law ought to be, 
but what it is, and that the very best of men have inveigh^ against 
ihe practice of straining the principles of some leading case, in order 
to cover some particular case. The danger of such judicial usur* 
pation cannot be too strongly condemned, as it must end in the total 
prostration of the Common Law to which we are indebted, even 
under our republican government, for much of our political pros- 
perity and personal security. 

In Lewer vs. the Commonwealth — 15 Sergt. &RawIe,98 — which 
was a case of rank fraud and successful villainy practised upon 
two respectable merchants of this city. Chief Justice Tilghman, 
clarufk et venigrabBe ncmen^ enters his solemn protest against con- 
irtruefive crimes : — * 

"^ And I am for stopping there, because we have a line distinctly 
-fimrked, which is of great importance in criminal law. If it be sai^ 
'that it is equally criminal to prevail on the owner to piart with the 

I property by fraud and falsehood ; I answer, that granting it to be 86, 
t is not for the Court to punidi actions according to the degree of 
immorafitv. That is the province of the Legislature. There is an 
insufferable objection to the extension of the law by Courts of Justice; 
"what they decide mtist be taken to have been law before their deci- 
nion, so that a man may be, in effect, punished by an ex post facto 
taw; whereas the Legislature takes care, when it creates an offence, 
to confine it to subsequent actions. I confess my own opnion is, 
that the law of felony has been pushed quite far enough by the ad- 
judged cases, in possession fraudulently obtained. I am alarmed at 
llie consequences of the principles now contended for.^ 

Upon the whole, then, as the indictment does not charge the com- 
mission of personal violence, or the intention to commit it, I think 
•the Judge erred in allowing Mrs. M'Ewen to testify against her 
faui^nd. I cannot but see that if a wife may be permitted, ex ne- 
cessitate ret, to be a witness in such a case, there can hardly he 
imagined a single case where in her own particular interests, as for 
instance, her right in some real or personal property, may have been 
prqudiced by the act of her husband, but wimt with equal propriety, 
•on the same ground of necessity, she may not be admitted a witness 
against hfm. 

'1 am of Opinion, thei'efore, that upon this ground, the defendants 
Vte erititled to a new trial. 



OPINION OP JUDGE LEWIS. 

CoMMOlfWBALTH V8, WiLLIAM ARMSTRONG. 

Avgvst Session of the Peace for Lycoming County. 

This is an application on behalf of the Rev. William S. Hall, a 
minister of the Gospel of the Baptist persuasion, for an order of this 
Court requiring the defendant to give surety for keeping the peace* 
Tiie circumstances of the case are these : On the last Sunday in 
February last, the defendant prohibited the complainant from ad- 
ministenng the ordinance of paptism, by immersion, to his minor 
daughter, aged about seventeen, she having already been paptized 
in the Presbyterian Church, to which her mother belonged. This 
prohibition was accompanied with threats of personal injury to the 
complainant if he paptized her, the defendant declaring that he would 
shoot him if he dia so. On the second Sabbath in April, followiug, 
the complainant having an opportunity, baptized the daughter, by 
immersion, in the absence, and without the knowledge of the father, 
and contrary to his known and positive commands. This proceeding 
came to the knowledge of the parent afterwards, and on the Monday 
after the occurrence, he followed the complainant through the street, 
threatening him with personal injury to such an extent as to induce 
the present application for surety of the peace. 

Whatever may be the rights of the parent, in defence of his child, 
and in the exercise of his lawful authority over it, in order to prevent 
any act of disobedience on its part, or any interference with his au^ 
thority on the part of others, it is clear that no man has a right to 
take the law into h^s own hands, to be the judge and exectioner in 
his own case, and inflict punishment upon those who have already 
injured him. This is vengeance, and not defence. Vengeance does 
not belong to man. The Court therefore order the defendant to give 
surety in the sum of $500 to keep the peace for six months towards 
the Key. William S, Hall, and all other citizens of this Commoa 
wealth. 

Thus far we have acted without hesitation or doubt. But under 
the act of Assembly of the 28th of March, 1814, it is the duty of the 
Court, in cases of surety of the peace, to direct the defendant, the 
prosecutor, or the county to pay the costs. In the exercise of this dis- 
cretion, it becomes necessary to inquire into the conduct of the 
parties, and to ascertain whose wrongful act produced the necessity 
for this application for the preservation of the publick peace. If the 
proescutor was acting within the line of his dut}r,he ousht not to pay 
.^hem. If, on the contrary, he has interfered with the lawful autho- 
rity of the fathe^ over his own offspring, in its minority : and there- 
fore provoked him ip his excited feelings, to meditate the personal 
injury, and to make the threats complained of, it would be just that 
the prosecutor should pay the costs which his own first wrongful act 
tu^ occasioned. 

The authority of the fieither results from his duties. He is charged 
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with the duties of maintenance and education. These cannot be 
performed without the authority to command and to enforce obe- 
dience. The term education is not limited to the ordinary instruc- 
tion of the child in the pursuits of literature* It comprehends a 
proper attention to the moral and religious sentiments of the child. In 
the discharge of this duty, it is the undoubted right of the father to 
designate such teachers^ either in morals, religion or literature, as he 
shall deem best calculated to give correct instruction to the child- 
No teacher, either in religion or in any other branch of education, 
has any authority over the child, except what he derives from its 
parent or guardian ; and that authority may be withdrawn whenever 
the parent, in the exercise of his discretionary power, may think 

E roper. If he should come to the conclusion that the attendance of 
is child upon the ministration of any particular relgious instructor 
is not conaucive to its welfare, he may prohibit such attendance, 
and confine it to such religious teachers as he believes will be most 
likely to give correct instruction and to secure its welfare here, and 
its eternal happiness in the world to come. He cannot force it to 
adopt opinions contrary to the dictates of its own conscience, but he 
has a right to its time and its attention during its minority, for the 
purpose of enabling him to make the effort incumbent on him as a 
fatner, of " training it up in the way it should go" He may not 
compel it, against its own convictions of right, to become a member 
of any religious denomination ; but after it has been initiated, with its 
own free will, into the religious communion in which its parent be- 
longs, he may lawfully restrain it, during its legal infancy, from 
violating the religious obligations incurred in its behalf, by placing 
itself under the control of a minister Wbose opinions do not meet its 
parent's approbation. 

The patriarchial government was established by the Most High, 
and, with the necessary modifications, it exists at the present day. 
The authority of the parent, over the youth and inexperience of his 
offsprings rests on foundations far more sacred than the institutions 
of man. ** Honour thy father and thy mother," was the great law 
proclaimed by the King of kings. It was the first commandment 
accompanied with a promise of blessing upon those who obeyed it : 
while the dread penalty of death was inflicted upon all who were 
guilty of its infraction. * The eye that mocketh at his father, and 
despiseth to obey his mother, the ravens of the valley shall pick it 
out, and the young eagles shall eat it.' — Proverbs 30, 17. 'The 
stubborn and rebellious son who will not obey the voice of his father 
shall be stoned with stones that he may die, and all Israel shall hear 
and fear.' Deuteronomy 21, 21. Abraham commanded his children, 
and his household after him, to keep the way of the Lord. Joshua 
resolved both for himself and his house to serve the Lord. And the 
house of Eli was destroyed because his sons made themselves vile 
and he restrained them not * My son keep the instruction of thy 
fatl^er and forsake not the law of thy mother.' Proverbs 1, 8, •; 



JODQB lewis' OPIiriOltf. 8d& 

ftnd Proverbs 6, 90. A fool despiseth his father*s instruction. — Pro* 
verbs 16, 5. A wise son heareth his father's instructions. — Proverbs 
18, 1. Cursed be he that setteth light by his father or his mother, 
and all the people shall say Amen. — Deuteronomy 27, 16. 

It was justly remarked by Horry, Professor of Moral Philosophy, 
in his treatise upon that subject, that the words < train up a child in 
the way he should go,' imply both the right and the duty of the parent 
to train it up in the right way. That is, the way which the parent 
believes to be right. The right of the father to command, and the 
duty of the child to obey, is thus shown upon the authority of the Old 
Testament, to have been established by God himself. And the teach* 
ings of the New Testament abundantly prove that, instead of being 
abrogated in any respect, the duty of filial obedience was inculcated 
with all the solemn sanctions which could be derived from the New 
Dispensation. The fifth commandment, 'Honour thy father and thy 
mother/ was repeated and enjoined by St. Paul, in his Epistle to the 
CoHossians. Children obey your parents in the Lord, for this is ri^ht. 
Ephesians 6, 1, Children, obey your parents in all things, for this is 
well pleasing unto the Lord. Colossians 3, 20. If any thing can give 
additional weight to the authority on which rests the doctrine of filial 
obedience, it is the practical commentary furnished by the Saviour 
himself. In his quality of Goo, it was incumbent upon him to be 
about business of his Heavenly Father, at Jerusalem, ' both hearing 
the doctors, and asking them questions.' But in his quality of man, 
be left the temple and its teachings of wisdom, and in obedience to 
the wishes of his earthly parents, * he went down with them to Na- 
zareth, and was subject unto them.' Luke iv. 51. 

Dr. Adam Clarke, in his Commentaries on the 10th chapter of 
Genesis, declares that the duty of children to their parents is the next 
in order and importance to vie duly we owe to God. No circum* 
fltances can alter its nature or lessen its importance, ' Honour thy 
ftther and thy mother/ is the sovereign, everlasting commandment 
of God. 

Paley, in his system of ethics, declares it to be the duty of a parent 
to educate his children, to form them for a life of usefulness and 
virtue, and asserts that he has a right to such authority, and in sup- 
port of that authority to exercise such discipline as may be necessary 
for these purposes. 

Dr. Adams, in his work upon the same subject, says that the child- 
ren are to regard their parents as standing in the most venerable and 
the most endearing of all earthly relations to them, as those to whom 
under God they owe every thing they are, and every thing they hope 
to be. They are to regard them as the persons to whose kindness, 
care and government they have been committed by God himself. 

The great and good Dr. Wayland, President of Browne Uni- 
versitjr, and a distinguished minister of the Gospel, of the same deno- 
mmation with the prosecutor, declares in his work on moral science, 
*^ the right of the parent is to command — ^the duty of the child is to 
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obey. Authority bebiigg to the one, submisiion to the other. The 
relation/' he continues, '* is established by our Creator. The failure 
of one party does not annihilate the obligations of the other. If the 

Earent be unreasonable, this does not release the child. He is still 
ound to honour and obey and reverence his parent. The duty of 
parents is to educate their children in such a manner as they (the 
parents) believe will be most for their future happiness, both tern* 
poral and eternal. The parent is under obligations to cause his child 
to be instructed in those religious sentiments which he the parent 
believes to be according to the will of God. With his duty in this 
respect no one has a right to interfere. 

'< If the parent be in error, the fault is not in teaching the child 
what he believes, but in believing what is false without having used 
the means which God has given him to arrive at the truth. In such 
matters he is the ultimate and the only responsible authority. While 
he exercised his parental duties, within their prescribed limits, he is, 
6y the law of Godf exempt from interference both ffom individuals 
and from society. In infancy (under 21) the control of the parent 
over the child is absolute — that is, it is exercised without any respect 
whatever to the wishes of the child*'^ These are the sentiments of a 
man of great learning, piety, purity of heart— of one whose fanoe has 
extended into every part of the wide-spread union, and the learned 
and good of other nations have been taught to know and to appre* 
ciate his exalted worth. His works will remain, after the present 
generation shall have passed away, an imperishable monument of hi^ 
memory. 

The doctrines of the Common Law are in accordance with these 
principles. It is the duty of the pareivt to maintain and educate the 
child, and he possesses the resulting authority to control it ia vA 
things necessary to the accomplishment of these objects. The law 
has assigned no limits to the authority of the parent over the cbil4» 
except that it must not be exercised in such a manner as to endaqger 
its safety or morals. If the parent should transcend his authority in 
this respect, an appeal does not lie to the minister of the Gospel oif 
any denomination whatever. Application for relief can only bf 
made to the authorities entrusted by the supremacv of the law, with 
the high power of controlling parental authority where the morals or 
safety of the child require such interference. 1 Blackstone, 450; 3 
Kent's Commentaries, 205. The Oi*phans' Court have by law the 
right to appoint guardians for orphan children — but so careful have 
the Legislature been of the right of the parent to have his oflfspriog 
brought up in the religious persuasion to which he belongs* that tha 
Court are bound to have respect to this consideration in the selectioa 
of guardians, and persons of the same religious faith as the parents 
must be preferred over all others. 

The highest judicial power in the Commonwealth dare oot attempt 
to estrange the child from the religious faith of its parents* ShaU 
this power be exercised by a private individual because he bappani 
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4o be a minister of the Gospel 1 Shall any many high or low, be al- 
lofred to invade the domestic sanctuary — to disregard the parental 
aothorily established by the Almighty, to set at nought the religious 
•obligations already incurred in behalf of the child at its baptism — to 
•educe it away from its filial obediencO'-or even to participate in its 
disregard of parental authority, for the purpose of estranging it from 
Itfae faith of its parents or introducing it into religious denominations 
different from that to which parents belong ? God forbid that the 
ftoblest and holiest feeling of the human heart should be thus violated 
«*-thlit the endearing relation of parent and child should be thus 
disturbed-^that the harmony of the domestic circle should be thus 
broken ap--*and that the family altar itself should be thus ruthlessly 
rent in twain and trodden in the dust I 

One of the members of this Court is a minister of the Gospel, of 
the Methodist persuasion, and he makes no claim in behalf of that 
^^omination to the exercise of any such authority. Another of the 
]iHlges is attached to the Episcopal Church, and he repudiates every 
-pretenca of such a claim on benalf of that Church ; the remaining 
)adge bdongs to no particular denomination, and he denies to ail 
alike the exercise of any such power. No member of this Court 
^lelongs to either of the religious societies whose rights have been 
bvou^t into conflict in this investigation. This decision must there* 
fore be free from denominational influences. It is as much in pro- 
tectm of parental authority among the Baptists, as it is in affirmance 
of similar rights among the Presbyterians. The principle of parental 
authority and filial obedience has its home in the human heart — is 
in accordance with the law of nature, and will ever be near and dear 
to.felrerygood man of every religion under the sun. It has already 
ifem remarked* that there is no limit to that authority save that 
wluch is neossary for the preservation of the health and morals of 
4he phild. 

Without the slightest disrespect for the Baptists, for whom we have 
every respeot. for their virtues and piety, it may safely be affirmed 
that' the morals of the child were not endangered by remaining within 
the folds of the Presbyterian Church, in which it had been baptised, 
and to which its mother belonged. There was therefore no just 
ground for interfering with the parent's authority, or for participating 
in the act of filial disobedience committed by the child. This pro- 
ceeding cannot be justified under any claim founded upon the rights of 
conscience. The child whose conscience stimulates it into open re- 
bellion against the lawful authority of its father, stands more in 
need of proper instruction and discipline under that authority than 
any other. If every child, under a claim founded upon the supposed 
rights of conscience, were allowed to carry into effect every decision 
of ill immisiture judgment, where is that to end? Who shall prescribe 
limits to the crude conceptions of its youth and inexperience 7 — Shall 
it be allowed, under this pretence, to violate the law of God ? to re- 
pudiate the Christian religion t to become a Jew or a Mahomedan ? 
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Or, retaining the Christian name, shall it be allowed to mio^ wHk 
the Battle-axe community, who make it a matter of conscieace to 
disregard the holy institution of marriage ? Or, upon this pretence, 
shall the beloved dau<rhter of a Christian parent, in a moment of de- 
lusion, and in the tender years of her minority, be allowed to become 
one of the secret wives of the Mormon Prophet? 

It is dangerous to depart from established principles. Parental 
authority is not to be subverted so long as it is exercised within the 
limits which the law has prescribed. It is the duty of the parent to 
RSGULATE THE ooNSciEifCE OF THE CHILD, by propor attention to its 
education ; and there is no security for the oHspring during the 
tender years of its minority but in obedience to the authority of its 
parents, in all things not injurious to its health or morals. 

We wish it to be distinctly understood, that no imputations are 
cast upon the motives of the Rev. Mr. Hall. We believe that he 
acted conscientiously as he conceived to be right. But» in our opi- 
nion, he has transcended the divine and human law, in disregardu^ 
the authority of the father over his own offspring while in its mino- 
rity. This is the opinion of the constitutional authority-— 4he resak 
of our conscientious convictions of ^the law, and it is hoped that he 
will feel himself bound to respect it accordingly, in any after pro- 
42eedings. In refusing to render unto Caesar, the things that are 
Caesar's, he has fallen under the condemnation of the law. 

It is therefore ordered that he pay the costs of this applicatkm. 

The following letter was received by Jndge Lewis from Chancellor Kent. 

New You, Oct. 5, 1842. 

Dear Sir. — I have received and read with much pleasure your 
opinion in the case of Armstrong, and I agree with your reasonmg 
and conclusion. Before I received vour friendly letter, (and for 
which I thank you,) I had noted in a blank leaf, in a proper place in 
my Commentaries, the decision as a just explanation and application 
of the parental authority to a case like the one before you. With 
the assurance of my respect and esteem, I am, dear sir, yours truly. 

James Ksitt. 

Hon. Ellis Lewis. 
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An assignment made by debtors subsequent to the passage of the 
Bankrupt act, and before it was to go into operation, of all their 
property in trust, securing to certain creditors a preference and pri- 
ority of payment over their general creditors, is of itself an act of 
bankruptcy, subjecting the debtors to be decreed bankrupts on the 
petition of creditors. Hutchins vs. Taylor et al, 5 Law Reporter, 
289. Story J. 

The clause in the Bankrupt act relative to assignments, &c. made 
by a debtor after the first day of January, 1841, was designed to 
give a retrospective effect only as to voluntary bankruptcy, ib. 

The meaning of the word Juture, in the first clause of the second 
section of the Bankrupt act, is future with reference to the passage 
of the act. ib. 

The words "in contemplation of bankruptcy,** in the second 
section of the Bankrupt act, mean simply in contemplation of a state 
of bankruptcy, or a known insolvency and inability to carry on bu- 
siness, and a stoppage in business, ib. 

Where a trader gives a mortgage to one of his creditors in con- 
templation of bankruptcy, and for the purpose of giving such creditor 
a preference over the others, it is an act of bankruptcy within the 
meaning of the statute. Arnold et al vs. Maynard, 5 L. Reporter, 
296. Story J. 

Where the Bankrupt act speaks of a conveyance or transfer by a 
debtor " in contemplation of bankruptcy," it does not necessarily 
mean, in contemplation of his being declared a bankrupt under the 
statute, but in contemplation of actually stopping his business because 
he is insolvent and utterly incapable of carrying it on. ib. 

Where a retailer of merchandize mortgaged his whole stock in 
trade, of the nominal value of four or five thousand dollars, and 
comprising the whole mass of his visible property, to a creditor, to 
secure him the sum of about seventeen hundred dollars, and against 
a liability of about five hundred dollars, the debtor owing debts to 
the amount of five thousand dollars, then over due, and the whole 
amount arising from a sale of his goods at auction, being less than 
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five thousand dollars, it was held that the debtor must be taken in 
law, to have known that he was, at the time of making the mortgage, 
insolvent and must stop and break up his business, and that he exe- 
cuted the mortgage in order to give the mortgagee a preference or 
priority over the rest of his creditors, in contemplation of his stopping 
and breaking up his business and thus being in a state of bankruptcy, ib. 

Nor does if make any difference as to the character of the act, 
whether the mortgage was voluntary and spontaneous on the part of 
the mortgagor, or was given upon the request or demand of the 
mortgagee, or upon a verbal promise made in general terms when 
the debt was contracted, to give security upon request, if at the time 
of giving the mortgage, the mortgagor knew he was insolvent, and 
must stop his business, and intended by such mortgage to give a pre- 
ference or priority to the mortgagee over the rest of his creditors in 
contemplation o^ such stopping of business and state of bank- 
fuptcy. ib. 

All the property and rights of property of the bankrupt at the time 
of the decree of bankruptcy, pass to the assignee to be distributed 
amongst the creditors with the other assets of the bankrupt. £x 
parte riewhall, assignee of Brown. 5 L. Reporter, 306. 

Property which comes to a person seeking the benefit of the bank- 
rupt act, by descent or as distributee, in the intermediate time between 
his filing his petition and his being declared a bankrupt, passes to the 
assignee as a part of the assets ot the bankrupt, ib. 

The assignee takes the property and rights of property of the 
bankrupt, subject to all the rights and equities of third persons, which 
are attached to it in the hands of third persons, ib. 

Where the bankrupt after filing his petition, and before a decree of 
bankruptcy, becomes entitled to certain property, as heir to his 
mother, to whom, when alive he was .indebted, it was held, that the 
administration of the decedent's estate was entitled to deduct the 
amount of the debt due by the bankrupt to the said estate from the 
claim of the assignee of the bankrupt, for his distributive share of all 
the decedent's estate, including this debt. ib. 

Creditors holding debts due before the passage of the Bankrupt 
act, were competent parties to prosecute their debtors to a decree of 
bankruptcy. In Hull and Smith, 5 I,. Reporter, 319. Betts J. 

Acts of bankruptcy committed by one of a firm subsequent to the 
passage of the act, would not support proceedings against both 
partners, ib. 

Mere insolvency will not authorize proceedings against partners 
as involuntary bankrupts, without proof of the commission of some 
act of bankruptcy, and that the term insolvency as used in the 14th 
section of the act, is to be regarded as equivalent to bankruptcy, ib. 

Creditors to prevent the discharge of a voluntary bankrupt, must 
prove that he had property at the time of his application or near the 
tkne, and the fact of his having had property in years past is not suf- 
icientr to throw upon him the necessity of accounting for it, nor will 
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extravagance or dissipation prevent hisdiscfaarge. fn re Barley, 5 L. 
Reporter, 320, 

Creditors must prove debts before they can oppose discharge of 
bankrupt ** of other persons in interest,*' in the fourth section is meant 
those who could not prove their debts as creditors and excludes cre- 
ditors. In re Ring, 5 L. R. 330. Betts, J. 

A creditor of a bankrupt who holds collateral security for his debt, 
may in the discretion of tne District Court, be permitted to take such 
collateral security at its value, to be ascertained under the direction 
of the Court, and prove his debt for the residue. In re Benjamin B. 
Grant et al, 5 L. K. 303. Storv X 

Or the District Court may order such security to be sold, or may as- 
certain its value by an appraisement, or in any other mode satisfactory 
to the Court, or may allow the creditor to take it at its full nominal 
value. lb. 

The Circuit Court has no authority to entertain questions in bank- 
ruptcy, adjourned from the District Court, unless they are distinctly 
raised. 

Any person engaged in business, requiring the purchase of articles 
to be sold again, either in the same or in an improved state, must be 
regarded " as using the trade of merchandize** within the intent of 
the Bankrupt Law. David Wakeman vs. Rufus Hays, 5 L. R. 309. 

If a trader willingly procures himself to be arrested or his goods 
to be attached, it is an act of bankruptcy, although such attachment 
was not fraudulent on his part. ib. 

The term fraudulent conveyance as used in the Bankrupt act, does 
not necessarily imply moral turpitude, but is satisfied with a fraud in 
law, counteracting the policy of the act, and preventing a general 
distribution of his property among the creditors of the bankrupt, ib. 

A conveyance or assignment by a creditor of all his property to 
secure a preference to particular creditors, is of itself, a fraud upon 
the act ot Congress, and an act of bankruptcy, ib 

Where a debtor being deeply embarrassed and pressed for security 
by a creditor, executed to certain family connections, mortgages 
and assigments of all his property, it was held to be an act of bank- 
ruptcy, although there was no evidence that the debtor had, at the 
time, any intention of applying for the benefit of the Bankrupt act. ib. 

The President, Cashier, Treasurer, or other oflScers of a corpora- 
tion, who undertake to make proof of debts due to the corporation, 
in accordance with the fifth section of the Bankrupt act, must receive 
a special appointment for that purpose. Albany Exchange Bank 
vs. Johnson et al, 6 L. R. 313. Conkling 3. 

Whether a petition in invitum, in behalf of a corporation, can pro- 
perly be received without proof that the person by whom it is signed 
and verified, are in fact the authorized agents of the corporation, 
query. 

By the terms of the fourteenth section of the Bankrupt act, partners 

in trade cannot be decreed bankrupt in invitum, on the ground of 
insolvency aloue. ib. 
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UNITED STATES DISTRICT COURT, 

FOR THE NORTHERN DISTRICT OF NEW YORK. 

In Bankruptcy — Present his Hon, Judge Conkling. Decision. W. H. 

& E, Van Kleeck vs. Ira L, Thurber, 

It seems that the clause in the first section of the Bankrupt act which makes it an act of 
bankruptcy for a debtor to " willingly or fraudulently procure himself to be arrested" ex- 
tend to the case of a debtor, who in the State of Wew York, willingly or fraudulently 
procures himself to be arrested by a creditor, although he is not arretted ; the laws of the 
State forbidding arrests in action founded on contract. 

To render an act of preference an act of bankruptcy, it is not necessary that it should 
be shown to have been spontaneous. 

A petition by a creditor for a decree of bankruptcy against his debtor, will not be dis- 
missed on the ground that a suit at law has been commenced and prosecuted to judgment 
by the petitioning creditor against the debtor since the filing of the petition. 

The petition in this case charged the respondent who was a retail 
merchant, with having on the 27th day of June last, in contemplation 
of bankruptcy, confessed a judgment to Isaiah Thurber, for $1236 66, 
besides cost, for the purpose of giving him a preference or priority 
over the other creditors of the respondent. 

The answer of the respondent set forth that a suit had been com- 
menced against him by the said Isaiah Thurber, and that having no 
defence to the action he had given a plea of confession : but he de- 
nied that by so doing he had acted in contravention of the Bankrupt 
act. Depositions had thereupon been taken, by which it appeared 
that on being pressed for payment by the petitioning creditors, to 
whom he owed about $1400, and who resided in New York, he 
went from his residence in the county of Owego to Utica, where his 
father resided, and put up at his father's house. That while there a 
suit was instituted against him, and that on the same day he gave a 

J)lea of confession comprising a debt owing by him to his brother-in- 
aw, as well as the debt which he owed to his father ; and containing 
a judgment at any time after the entry thereof. The judgment in 
question was entered on the same day. Many circumstances were 
snown tending strongly to prove that the suit was instituted with the 
full knowledge and consent of the respondent, and was in fact a con- 
certed proceeding between his father and brother-in-law on the one 
side, and himself on the other. It appeared also that on the first day 
of August, and a few days after this petition was filed, a suit was 
commenced by the petitioners against the respondent for the debt set 
forth in their petition, in which suit a judgment had been obtained, 
on which a fieri facias had been issued. But in the mean time all 
the respondent's property which was subject to execution had been 
sold on an execution issued on the judgment above mentioned in 
favour of the respondent's father and brother-in-law, and the proceeds 
fell short of satisfying the judgment. It was clear ifrom the evidence 
that at the time the respondent confessed this judgment he had no 
well founded hope of being able to continue his business, and he soon 
afterwards, in fact, abandoned it. 

Doolitile, for the petitioning creditors. Beardsley^hr the respondent. 

Conking J. The prayer of the petition has been zealously and 
ably. resisted by the counsel for the respondent, on the grounds, 1. 
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That the mere confession of a judgment to a bona fide creditor, even 
though done in contemplation of bankruptcy, and for the purpose of 
securing a preference or priority to such creditors, was not an act of 
bankruptcy : 2. That the act charged against the respondent in the 
present case was not voluntary, and that for this reason it did not 
constitute an act of bankruptcy : and 3. That the petitioning creditors 
having proceeded at law against the respondent after filing their petition 
in this Court, had thereby forfeited their right further to prosecute their 
petition, and that upon this ground the petition ought tobe dismissed. 

The first section of the Bankrupt act of 1841, declares that certain 
descriptions of persons, under certain specified circumstances, may 
be compulsorily declared bankrupt, whenever any such person " shall 
depart from the State, District, or Territory, of which he is an in- 
habitant, with intent to defraud his creditors ; or shall conceal him- 
self to avoid being arrested ; or shall willingly or fraudulently procure 
himself to be arrested, or his goods and chattels, lands, or tenements, 
to be attached, distrained, sequestered, or taken in execution ; or 
shall remove his goods, chattels, and eflfects, or conceal them to pre- 
vent their being levied upon, or taken in execution, or by any other 
process ; or make a fraudulent conveyance, assignment, sale, gift, or 
other transfer of his lands, tenements, goods or chattels, credits, or 
evidences of debt." 

I agree with the respondent's counsel that no person can lawfully be 
declared a bankrupt in invitum, who is not proved to have committed 
some one of the acts above described. I fully acquit the respondent 
of any intention which independently of the Bankrupt law could be 
pronounced fraudulent. Fearing that he should be unable to pay all 
that he owed, it was natural, and may not have been immoral for 
him to desire to secure his relatives in preference to his other cre- 
ditors. But it appeared to me entirely clear on the argument, and a 
deliberate examination of the evidence since has only strengthened 
my conviction, that the suit in which the plea of confession was 
given, was commenced with his knowledge and assent, express or 
implied, and in consequence of the information which he voluntarily 
communicated to his father for the express purpose of having mea- 
sures taken for his security. It is unnecessary to refer more par- 
ticularly to the circumstances attending the transaction. They all 
point to one conclusion and afford no colour for any other. Did not 
the respondent then " willingly procure himself to be arrested," ac- 
cording to the just import of this clause in the Bankrupt act ? It is 
true there was actual arrest. The suit was commenced by the ser- 
vice of a declaration, without any antecedent process. This mode 
of instituting suits is authorized by the laws of this State, and is the 
mode as I understand, now usually resorted to. The service of a 
declaration is just as eflfectual for the purpose of bringing the de- 
fendant into Court, and enabling the plaintiff to obtain a judgment 
against him, as the service of a capias generally was. The action in 
this case being founded on contract, the laws of New York moreover 
forbade the arrest of the defendant. If then the defendant willingly 
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or fraudulently procured the suit to be commenced, an4 be not do 
precisely what is meant by the phrase in the Bankrupt act, " wil- 
lingly or fraudulently procure himself to be arrested f" It cannot 
be doubted that this clause embraqes arrests on mesne process, if in- 
deed it does not relate exclusively to such arrests. But the fact that 
such arrests cannot be made in this State, is but the accidental effect 
of recent local legislation. In most of the other States it is otherwise. 
To say, therefore, that if a debtor procures a suit to be commenced 
against him in a State where this can only be done by an arrest, is 
an act of bankruptcy; and that to do this in a State where no arrest 
can lawfully be made, is not — would be to make a wide distinction 
between acts, in all other respects, in substance and effect, identical ; 
and, what is of the last importance to consider, would moreover, in 
a most essential particular, destroy the uniformity of the Bankrupt 
act. It was insisted that this part of the act ought to be strictly 
construed. This maybe admitted: but it will not thence follow 
that the obvious intention of the Legislature is to be disregarded, 
even though the words of the act, literally interpreted, may fall short, 
in significancy of what they were clearly intended to import. It is 
worthy of remark, moreover, that the clause in question appears to 
have been copied verbatim from the English act, 1 J. 1 c. 15 sec. 2. 
In England, it was literally significant of all that was intended ; and 
the reasonable presumption is that Congress designed to use it in 
the like comprehensive sense, though it was probably adopted without 
adverting to the fact that in this State there could in general be no 
arrest of the person of the defendant in a suit against him for the re- 
covery of a debt. I am strongly inclined to the opinion, therefore, 
that in order to effectuate the evident intention of the Legislature, 
and to render the Bankrupt act " uniform" in its effect, the clause in 
question ought in this State to be so construed as to embrace the in- 
stitution of a suit by the procurement of the debtor, in the mode and 
form prescribed by the local law, although this law does not permit 
an actual arrest. But there is another ground on which so far as 
the objedtion now under consideration is concerned, I am of the opi- 
nion tf>nt the respondent may be adjudged to have rendered himself 
amenable under the act. I did not understand his counsel to deny 
that the first and second clauses of the second section of the act were 
to be considered as explanatory of that part of the first section which 
I have already quoted, nor that the act of preference therein specified 
were acts of bankruptcy. Such is the view now taken of these 
clauses by the national Courts, so far as I am informed, and in this 
light they seem to have been viewed especially by Mr. Justice 
Thompson in the case of Wakeman & Hoyt, Law Reporter for No- 
vember, p. 309. This first clause is as follows : " That all future pay- 
ment, securities, conveyances, or transfers of property, or agreements 
made or given by any bankrupt, in contemplation of bankruptcy, 
and for the purpose of giving any creditor, endorser or surety, or 
other persons, any preference or priority over the general creditors 
of audi bankrupts— shall be deemed utterly void, and a fraud upon (his 
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act." Now I think nothing can be clearer than that the intention 
here was to forbid the giving of preferences in contemplation of 
bankruptcy of every form. The studious enumeration upon par- 
ticular modes of doing so, is sufficiently indicative of this intention, 
to say nothing of the improbability and inconsistency of a different 
intention. It would have been very remarkable therefore, if, after 
all, the Legislature had failed to use words which by fair interpretation, 
would embrace so common and so effectual a mode of giving pre- 
ferences as that of voluntarily conferring judgment. And yet, the 
counsel for the respondent strenuously insisted that this was a case 
not provided for. He denied that a judgment was a •* security ;" 
and especially that it was so in the present case, because the defendant 
had no lands on which it could become a lien. If he had no lands, 
it was an accidental fact which may have rendered the security less 
effectual ; but which in my judgment can have no influence upon the 
decision of the case. JNor have I any doubt that a judgment is to be 
deemed a security within the act ; and especially where, as in this 
case, defendant by the express stipulations surrenders his legal right 
to a stay of execution. The judgment was given and obtained for 
the sole and avowed purpose of securing a priority, and has been 
effectively used for this purpose, by the sale on execution of all the pro- 
perty of the defendantsubjecttoexecution, and byhavingbeen made the 
foundation of a creditor's bill to reach the defendant's rights in action* 
2. But it is insisted that the security was not voluntarily given, I 
think the evidence fully warrants the opposite conclusion. The fact 
that within a few days after the respondent had made an appointment 
by correspondence with the petitioning creditorse to meet them for 
the purpose, if possible, of effecting some satisfactory arrangement with 
them relative to the debt he owed them, he went to the residence of 
his father and communicated his situation to him and his brother-in- 
law- — taken in connection with the incidents which followed — goes^ 
far to stamp him with the character of an original and voluntary 
actor in the whole transaction. It is said that a man who is sued for 
a debt which he really owes may lawfully give a cognovit, because 
in such a case he would be presumed to have acted, not voluntarily^ 
but under the coercion of a suit, and for the purpose of saving costs* 
This may perhaps be admitted in reference to a suit commenced 
against the will of the defendant ; though even in such a case, if it 
should appear that other creditors were prosecuting their claims 
simultaneously, there would be strong ground for holding that the 
debter had no right thus to lend his aid to the one creditor in hi9 
effort to obtain a priority over the others. I repeat, however, that I 
consider the conclusion from the evidence to be irresistable, that the 
giving of the cognovit was but a part of one of the same transactions, 
to which the respondent is to be considered as having virtually beenr 
a party. In substance and legal effect, I deem it exactly equivalent 
to the execution by the respondent of a bond and warrant of attorney; 
and indeed it is not to be doubted, from the evidence in the casCr 
that if the legal gentledian employed by the plaintiff, had advised tiam 
latter course, it would have been adopted. 



406 juDGfi coifKLnye's opiifioir. 

But it is necessary in order to bring an act of preference within 
the first clause of the second section of the Bankrupt act, that the 
preference should appear to have been given voluntarily, or in other 
words, without threat, or solicitation on the part of the creditor ? 
This is a very important question ; because if this otherwise highly 
salutary provision is to be thus limited by construction, it is clear, I 
think, that the facility with which it may be evaded, is likely to 
render it little better than a dead letter. It is important to remark 
that the decisions in the English Courts upon this point, which are 
supposed by the counsel for the respondent to afford countenance to 
the objection I am now considering, are not founded on any express 
provision in the English Bankrupt acts, forbidding preferences, and 
declaring them fraudulent; like that in the American act; but that 
the doctrine established by these decisions has been deducted by the 
Courts from the general spirit and design of the Bankrupt laws. It 
was natural therefore, and in accordance with the cautious and 
commendable spirit which so strongly characterises the adjudications 
of the English Courts, that they should limit this doctrine in the 
manner they have done : though even in England his limitation is 
subject to very material exceptions and qualifications. [See amongst 
other cases, Thornton vs. Hargreaves, 7 East, 544; Linton vs. Bart-' 
lett, 3 Wils. 47, Cowper, 124.] But Congress, in expressly adopting 
the general principle, condemnatory of preferences, have not thought 
proper, in terms at least, thus to limit it ; and my opinion from the 
beginning has been, that the provision as it stands, ought to be lite- 
rally interpreted. I have nevertheless felt trammelled by the course 
of decision in the English Courts to which I have referred; and while 
upon the one hand I have hesitated to disregard them, on the other 
hand, I have been careful not to adopt them as a rule of decision — 
thus leaving the question open in this Court for further and more 
mature consideration. I am at length however, happily relieved ia 
a great measure, from the responsibility of deciding it. In the case 
of \Vakeman vs. Hoyt, already cited, it expressly appears from the 
report, that the security, the giving of which was charged as an act 
of unlaful preference, was given at the pressing instance of the cre- 
ditors by whom it was received — and this circumstance appears to 
have been considered immaterial by Mr. Justice Thompson, who de- 
cided that the giving of the security in question was an act of bank- 
ruptcy. And in the case of Arnold and others, vs. Maynard, (Law 
Reporter for November, p. 296,) the precise question now under 
consideration was one of the questions adjourned for final decision 
from the Districr Court to the Circuit Court for the District of Mas- 
sachusetts; and the decision of the latter Court was, that it makes no 
difierence under our act, whether the preference imputed to the 
debtor as an act of bankruptcy was spontaneous on his part, or was 
induced by the request or demand of the creditor. 

3. It remains to inquire whether the petition ought to be dismissed 
on the ground that, a few days after it was filed, the petitioners com- 
menced a suit at law against the respondent and have prosecuted the 
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same to juf^gment and execution. The only authority cited in support 
of this objection is that of ex parte Lewer, 1 Atk. 154. Upon looking 
at the report of the case, I find it consists only of the brief note 
read by the counsel at the argument, from, 1 believe, Eden on Bank- 
ruptcy. In that case it would appear that the petitioning creditor 
after suing out a commission of bankruptcy, had imprisoned nis debtor 
in a suit at law brought to recover his debt ; and the decision was 
that the debtor should be discharged from such imprisonment. But 
the Chancellor is reported to have said that if the petitioning creditor 
" were to elect to proceed at law, the commission must be superced- 
ed ;" and it is upon this remark that the counsel for the respondent 
rested his objection. The foundation it will readily be seen is but a 
slender one. I have considered it my duty nevertheless to examine 
the point, and have become well satisfied tnat I have no right to dis- 
miss the petition on this ground. I have been able to find no instance 
in which this has ever oeen done ; while I have met with several 
cases from which it is plainly inferable that no such practice exists 
in England. The practice is, (as indeed was done in the very case 
relied on,) not to arrest the proceedings m bankruptcy, but to restrain 
the petitioning creditor, when necessary to prevent injustice, from 
proceeding at law. Thus in the case ex parte Bozannet, 1 Rose, 181, 
(see also 1 Henly on Bank. 114,) in which the petitioning creditor 
after suing out a commission of bankruptcy took out execution against 
the debtor, and seized his goods, Lord Elden directed the goods to 
be restored. 

In Barnaby's case, 1 Stra. 653, it was held that a creditor who 
had his execution, could not petition for a commission of bankruptcy, 
and the commission was superseded for this reason : but it was done 
exclusively on the ground that having the body of the debtor in 
execution is a satisfaction of the debt. In the case of Cohen vs. 
Cunningham, 8 T. R 123, even this decision was strongly questioned, 
and was supposed by the counsel for the plaintiflf to have been over- 
ruled by BuchalPs case, 1 Atk. 143. The Court admitted that these 
cases were apparently contradictory ; but considering the doctrine 
of Barnaby's case to be sound, endeavoured to reconcile the two 
cases by supposing that in BurchalPs case the debtor might possibly 
have been taken in execution after the commission was issued — thus 
conceding that in such case (which is evidently stronger than the 
present,) the commission could be sustained. It is clear, therefore, 
that this objection cannot prevail. 

Where the petitioning creditor chooses to resort to a collateral 
remedy by suit at law, from abundant caution, or from whatever 
other motive, doubtless the Court may, upon an application for that 
purpose, determine, according to the circumstances of the case, 
whether, and to what extent, he shall be allowed to prosecute it, and 
whether the costs incurred by him shall in the event of a decree of 
bankruptcy, be paid out of the estate of the bankrupt. 

A decree of bankruptcy must be entered. 

52 
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Strattan v. Hill — Bills of t xchange 220 
Swift V. Tyson Do. 219 

Tompkins v. Wheeler — Assignment 219 
U. States Y. Hongerford— BiUs of Ex. 217 
- v. Murphy — Evidence 219 

Watkins v. Holman — ^Landlord and T. 269 
Watkins v. Wake— Bills of Eacbange 220 
Watts V. Vanness— Sunday 190 

Wilson Y. Abrahams — Jury 156 

Williams y. Smith— Bills of Exchange 217 
Wright V. Crooke»— Contract 221 



BANKRUPT CASES. 



Annonymou^— Assignment 323 
Arnold et al y. Mayland — Preferences. 

Assignment 398 
Albany Ex. Bank v. Johneoit— Corpo* 

ration 401 

Bailey, in re— Partners 400 

Bennett's Case— Effect of Decree 145 

Bfight's Estate— Unclaimed Dividends 225 

Breneman*8 Case — ^Act of Bankruptcy 183 

Cheynev's Case— Effect of Decree 7 

Danforth's Case — Evidence 148 

Dobbins' Case — Arrest 9 

Dudleys Case— Effect of Decree 302 

Everett v. Derby— Suit at Law 270 

Eame's Case-— Aesignment 45 

Fisher v. Cttrrier--^Act of Bankruptcy 270 

Fuller's Case— -Decree to Bankrupt 269 

Foster's Case — Jurisdiction ol D. C. 7 

Giles Case— Withdrawal of Petition 270 

Grant, Benj'n. B. — Collateral Security 401 

Hahnlen' s Case — Sale of Real Estate 10 

Hoskins' Case — Arrest 287 



Irvine's Case— Act of Banknxptqr 291 
Lapsley, Ex p. — Creditor. Secunty 246 
Martin's Case — Jurisdiction of D. C. 188 
MifBin, Ex p. — Effect of Decree. Arrest 146 
Newhall, ex. p. v. Brown — ^Rights of 

assignee 400 

Paget, Ex p. — Practice 367 

Parker's Case — Practice 370 

Shouse's Case— Act of Bankruptcy 227 
Steiner's Case— Master and Apprentice 368 
Smith's Case— Rights of Assignee in 

Bankruptcy 149 

Tower's Case — ^Act of Bankruptcy 209 
Wakeman v. Hays — Merchants 401 

Winthrop's Case— Arrest 7 

William's Case — ^Allowance to Bank- 
rupt 212 
Van Vleeck v. Thurbei^— Act oi Bank- 
ruptcy 402 
Hull and Smith— Act of Bankruptcy 4(X) 
Hutchins v. Taylor— do. do. 399 
King's Case— rractice. Opposition 401 
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